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ABSTRACT 
 
 
 
The Local Authority has always been burdened with the rising of claims, disputes 
and litigations. In most cases, Local Authority is said to be the responsible party in 
any of the defects of the buildings built in its administrative areas, in particular in 
the residential project.  Other than that, the local authority is also entrusted with the 
responsibility of controlling the activities of environmental, services, enforcement, 
taxes within its jurisdictions. Local Authority is also entrusted to address with  the 
issues of planning approval, building approval, issuing of the  Certificate of Fitness 
for the building project and other related responsibilities. However, in residential 
development, the parties involved are from various fields including the 
professionals, the government departments, the business people and others.  
Therefore, the focus is not only on the local authority in case of any incidents or 
mishaps occurred in relation to buildings. In line with this issue, this research 
attempts to study the extent of liability of parties involved in the residential 
development, with main focus on the local authority.  In doing so, the research 
attempts to examine the stand of the existing legislations and of the Courts on this 
issue to see the possibility of getting the conclusive answer on the liability of a 
specific body. The research was conducted by  analysing the local and foreign cases 
and local legislations.  In this attempt, it is concluded that, although the legislations 
gives some positive indications in the issue of immunity of the Local Authority, but 
in many of the decisions of the courts, the uncertainty and the discouraging results 
on this aspect were found.   
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ABSTRAK 
 
 
 
Pihak Berkuasa Tempatan seringkali dibebani dengan peningkatan  tuntutan-
tuntutan, pertikaian dan litigasi.   Dalam banyak keadaan, Pihak Berkuasa 
Tempatan dikatakan sebagai pihak yang bertanggunjawab dalam apa-apa kerosakan 
pada bangunan-bangunan yang dibina dalam kawasan pentadbirannya, secara 
khususnya projek kediaman.  Selain itu, Pihak Berkuasa Tempatan juga diberi 
kepercayaan dengan tanggungjawab mengawal aktiviti-aktiviti persekitaran, 
perkhidmatan, penguatkuasaan, cukai  dalam bidangkuasanya. Pihak Berkuasa 
Tempatan juga diberi kepercayaan menangani isu-isu kelulusan perancangan, 
kelulusan bangunan, pengeluaran Sijil Layak Menduduki  bagi projek pembinaan 
dan tanggungjawab berkaitan yang lain.  Walau bagaimanapun, dalam 
pembangunan kediaman, pihak-pihak yang terlibat adalah dari pelbagai bidang 
termasuklah profesional, jabatan kerajaan, ahli perniagaan dan lain-lain.  Oleh yang 
demikian, fokus bukan sahaja kepada Pihak Berkuasa Tempatan dalam kes-kes 
kemalangan dan bencana yang berlaku yang berhubungan dengan bangunan.  
Selaras dengan isu ini, kajian ini cuba untuk mengkaji takat liabiliti pihak-pihak 
yang terlibat dalam industri pembinaan, dengan fokus utama kepada Pihak 
Berkuasa Tempatan.  Dalam melakukannya, kajian ini cuba untuk meneliti 
pendirian perundangan yang sedia ada dan juga Mahkamah dalam isu ini bagi 
melihat kemungkinan mendapat jawapan yang konklusif mengenai liabiliti bagi 
sesuatu badan yang spesifik. Kajian dibuat dengan cara penganalisaan ke atas kes-
kes tempatan dan luar negeri  serta ke atas perundangan tempatan.  Dalam cubaan 
ini, kesimpulan telah dibuat bahawa, walaupun perundangan memberikan suatu 
tanda positif dalam isu kekebalan Pihak Berkuasa Tempatan, namun dalam banyak 
kes-kes Mahkamah, ketidakpastian dan keputusan yang tidak menggalakkan dalam 
aspek ini telah ditemui. 
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CHAPTER 1 
Introduction 
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CHAPTER I 
 
 
 
 
INTRODUCTION 
 
 
 
1.1 General 
 
 
 
Administratively, Malaysia is organized along a three-tier type of 
government i.e federal, state and local government. The local authority is a 
dominant local public entity at the local level in Malaysian Government.  The 
major functions of Malaysian local authorities can be summarized as 
environmental, public, social and developmental. Local authorities have been given 
wide powers within Local Government Act 1976  such as in Part IX, for controlling 
matters on food, markets, sanitations and nuisance, Part XIII, for the power to enact 
By-laws and Part XV, in matters of rating and valuation. This requires local 
authorities in Malaysia to perform multifarious roles that include:1 
 
 
 
                                                 
1 Andrew Stevens, Political Editor Local Government in Malaysia ,Malaysia’s Towns and Cities are 
Governed by Appointed Mayors http//www.goggle.com 
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(a) Efficient service delivery functions and employment generation;  
 
(b) The normal system maintenance function for public places, drainage and 
sewerage, market places and crematorium, road maintenance and street-
lighting, landscaping and maintenance, public health and sanitation;  
 
(c) The development planning and control and management functions (building 
control, land-use planning, development, creation of industrial estates etc.);  
 
(d) The promotion of tourism and urban renewal beautification programmes; 
and  
 
(e) Infrastructure development and support facilities which could facilitate 
industrial development and other local-based economic development 
initiatives. 2 
 
 
The provision of section 101 of the Act gives further power to the local 
authority to exercise these functions accordingly.3 The functions not only include 
mandatory functions but discretionary functions as well. The mandatory functions 
include all critical functions such as refuse collection, street lighting and activities 
pertaining to public health. Discretionary functions include all development 
functions such as providing amenities, recreational parks, housing and commercial 
activities. In the face of rapid growth and the pressure to fulfill multiple needs of 
the local citizens and the private sector community, the scope of functions and 
responsibilities of local authorities are expanding every day.  
 
 
 
                                                 
2 Section 101 Local Government Act 1976   
3 Local Government Act 1976   
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In relation to the residential development, under Section 5 of the Town and 
Country Planning Act, a local authority is the local planning authority and thus the 
authority that approves and controls all planning and development applications in 
its area. Section 101(ee) of the Local Government Act relates to “the local authority 
shall have the power to divert, straighten, define and canalise the course of any 
stream, channel or watercourse”.   Section 53(1) of Straits, Drainage and Building 
Act 1974 requires local authority to  maintain and keep in repair watercourses 
under the control of the local authority. Section 70A Straits, Drainage and Building 
Act 1974 of empowers the local council to order cessation of earth works where the 
safety of life or property is affected or is likely to be affected. By-law 8(3) and 17 
Uniform Building By-Laws 1984  confer powers on local authority to disapprove 
building and structural plans submitted for its approval. By-law 10 of the Uniform 
Building By-Laws 1984 sets out requirement for building plans submitted to the 
local authority must contain complete lines of surface water discharge to the 
proposed drains.  By-law 25(2) of the Uniform Building By-Laws requires that “all 
… open spaces in and around buildings shall be suitably protected against soil 
erosion”. 
 
 
 
Developments within local authority area are divided into residential, 
factories and commercial. There are several process involved in the development 
within local authority area. During planning and design stage of the development 
process, local authorities play important roles as approving authority. The grant of 
planning permission, building plan approval, and development order are all under 
the jurisdiction of local authorities. Local authorities also manage development 
process so as to ensure controlled and sustained development. This is achieved 
through preparation of development plans and development control guidelines that 
guide the development within local authority area.  
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This study will be looking at the aspect of liability of the local authority in 
the residential development.   Experience shows that residential projects fail to 
deliver the required performance whereby in many cases the defects were found 
after the houses being occupied by the owner.  The effect is bad for the project 
stakeholders, be it the project proponents, the project manager and the project team 
alike including the local authority as the planning approval body. Hence, a major 
responsibility of local authority in residential developments is to plan and enforce 
laws for managed residential development. For that purposes, the governing laws 
includes the Town and Country Planning Act, Local Government Act, Straits, 
Drainage and Building Act 1974 and Uniform Building By-Laws 1984.  
 
 
 
One needs to understand the key factors governing successful and failure 
residential developments.  It is known that the non compliance to local authority 
requirements both at design and construction stage by the construction players as a 
whole, shows their attitude towards quality.  As a result, residential project 
although physically completed were not certified. Certificate of Fitness for 
Occupation (CFO) by the local authority cannot be issued for an example.  Even if 
the CFO is to be issued, the defects on the houses are yet to be known by the buyers 
until months after the occupancy by the buyers.   
 
 
The major step in the development approval process is the building plan 
approval coordinated by the Building Department in the local authority.    In 
residential scheme, the original approved layout plan is redrawn to provide more 
precise and accurate details on building shape, location, set-backs from property 
lines, distances between buildings, and road reserves.  Once the approval has been 
obtained, the developer must proceed to secure several other approvals from the 
local authority including approval for earthworks, roads and drains, landscaping 
and structural drawings. 
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Since the study is looking into the aspect of the responsibilities and 
liabilities of the local authority in connection with the residential development, the 
analysis will be on the liability of local authority based on the governing laws. To 
determine the liability of  any party in the residential projects, there are several 
issue to be understood.  The stages of the whole process of the project and the 
governing legislations should be well understood by all.  These includes the need to 
know the extent of the duty of care of one party on another to ascertain the liability 
of that party for any negligence made in the cause of its duty.  
 
 
 
Apart from the local authority, the analysis will be on the liability of the 
professionals namely engineers and architects. The professionals may give advice 
under a contract for reward, or without a contract, in pursuance of a voluntary 
assumption of responsibility, gratuitously without reward. In either case he is under 
one and the same duty to use reasonable care.  For the local authority, the same 
thing applies, although without any contractual engagement, but due to the roles 
and functions stipulated in the governing legislations. 
 
 
 
 
1.2 Statement of issue 
 
 
 
During the past ten years, the local authority has been heavily criticized for 
its performance, particularly in the residential development, involving the defects 
in the houses developed.  The issues have been discussed openly in local 
newspapers and even among the politicians during their speeches in their formal 
functions.  
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The issues on the collapsed of the Highland Towers,  the recent great flood 
of Shah Alam, the incident of earth collapsed in Hulu Klang  and many others gave 
great impact to the integrity of the local authorities. A so called perfectly planned 
city has proven yet again that environmental disaster isn’t far off when nature is 
tampered with.  
 
 
 
These kind of incidents caused the increasing number of filing of cases in 
courts by the suffered parties to claim for damages for injury, economic losses and 
properties for an example, the Highland Towers case which went up the Federal 
Court level in order to determine who is to be blamed for the incidents and to 
whom  the liability is to be imposed on. It is very noticeable that in almost all of  
the cases filed in courts, the local authority will be cited as one of the parties be it 
as the first, second or third defendant. 
 
 
 
This study  is therefore will be looking into the issue of whether in the 
exercise of their statutory functions of building control, the local authority is liable 
if the residential development  is defective in quality or a source of economic loss. 
If so, to what extent the liability is and if it is otherwise, what gives the local 
authority such a special exception. 
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1.3 Objective 
 
 
 
The objective of this research is to determine the liability of local authority 
in connection with the residential development. 
 
 
 
1.4 Scope and limitation 
 
 
 
The study focuses on the role, functions and responsibilities of the local 
authority under the Local Government Act (1976), Town and Country Planning Act 
(1976), Street, Drainage and Building (1974) and other associated legislation. Out 
of the  roles, functions and responsibilities provided in these legislations, this 
dissertation tries to determine the extent of liability of the local authority in the 
residential development. 
 
  
 
 
1.5 Methodology 
 
 
 
Research methodology will form the whole structure of the research 
(Poynter and John, 1993).  It will be divided into a few stages. 
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(a) Issue and statement of issue of this study will be collected through articles, 
journals, cases, books, newspapers and magazines. 
 
(b) The objective of this study will formed after the issue and problems had 
been identified. 
 
(c) Data collection stage. Data will be collected into two ways, which are 
documents and cases that brought to the court.  In this study, documents 
such as journals, books, internet, articles, will be referred.  
 
(d) Analysis of cases collected from law reports and journals.  
 
 
 
1.6 Significance of research 
 
 
 
The research study was conducted  in view of the increasing number of 
blames made against local authority on several aspect of development within its 
jurisdiction especially in the are of residential project. The Local Authority has 
always been burdened with the rising of claims, disputes and litigations. In most 
cases, Local Authority is said to be the responsible party in any of the defects of the 
buildings/houses built in its administrative areas.   
 
 
 
In line with this issue, this research attempts to study the extent of liability 
of parties involved in the construction industry, with main focus on the residential 
development.  In doing so, the research attempts to examine the stand of the 
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existing legislations and of the Courts on this issue to see the possibility of getting 
the conclusive answer on the liability of a specific body. 
      
 
1.7 Organization of research 
 
 
 
Basically, this research study was divided into five chapters that covers 
introduction, the discussion on what is local authority and its roles and functions, 
the residential development, the theory of liability and the discussions on the  
supporting cases as regards to the liabilities and finally the conclusions and 
recommendations.  The five chapters are briefly describes as follows: 
 
 
 
 
1.7.1 Chapter 1 – Introduction 
 
 
 
This chapter presents the overall summary of the whole research study.  It 
basically outlines the introduction, statement of issue, objective of the study, 
significance of the study, scope and limitation and methodology. 
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1.7.2 Chapter 2 – Local Authority 
 
 
 
This Chapter defines the local authority, its structures, organizations and 
establishment.  It also discussed on the roles and functions of the local authority.  In 
this Chapter also, the study is made on the relevant governing laws on the local 
authority and the relevant provisions in the legislations concerned.  The related 
legislations are discussed in detail in order to determine the extent of the duties and 
responsibilities of the local authority. The emphasize will be given on the local 
authority’s function on the building approval. 
 
 
 
1.7.3 Chapter 3 -  The Residential Development  
 
 
 
Under this Chapter, the discussion is made on the meaning of the residential 
development.  In relation to this, the requirements to be fulfilled by the developer 
of the residential project are discussed especially in connection with  the planning 
approval such as the requirements of the land acquisition, the land conversion, 
subdivision and other processes.   The chapter also illustrates the steps of getting 
the approval from the relevant departments including the local authority.  Some 
figures are shown in this chapters involving the flowchart of the planning approval 
process.  
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1.7.4 Chapter 4 – The Theory of Liability 
 
 
 
This Chapter discusses on what is meant by liability.  Theories of liability 
are found  in many decided  cases in Malaysia and also of the foreign jurisdictions 
such as United Kingdom.  Lengthy discussion is made under this Chapter in order 
to see the relevancy and the connection  between the  liability of the local authority.  
 
 
There is also a discussion on the extent of the duty of care of one party on 
another to ascertain the liability of that party for any negligence made in the cause 
of its duty.  
 
 
 
1.7.5 Chapter 5 –  The Liability of Local Authority 
 
 
In this Chapter, the discussion on the decided cases is made in order to 
determine the liability of the local authority.  The comparison is made between 
local cases and foreign cases accordingly. 
 
 
 
1.7.6 Chapter 6 - Conclusion 
 
 
This chapter summarized and analyzed the results of the discussion from the 
previous chapters.  A conclusion and recommendations on the related issues are 
made accordingly. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER 2 
Local Authority 
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CHAPTER 2 
 
 
 
 
LOCAL AUTHORITY 
 
 
 
2.1 Introduction 
 
 
 
Administratively, Malaysia is organized along a three-tier type of 
government:4 
 
 
2.1.1 federal government; 
 
2.1.2 state government;  
 
2.1.3 local government.  
 
 
 
 
 
                                                 
4 Andrew Stevens, Political Editor Local Government in Malaysia ,Malaysia’s Towns and Cities are 
Governed by Appointed Mayors http//www.goggle.com 
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2.1.1   Federal Government 
 
 
 
In carrying out its duties as enumerated in the Federal and Concurrent Lists 
of the Federal Constitution 5, the federal government has established a number of 
ministries (currently they number 27) 6, departments and agencies. The latter also 
include public enterprises, statutory bodies and corporations 7. The Cabinet is the 
highest coordinating executive body of all government activities and interests. 
Two national councils - the National Economic Council (NEC) and the National 
Security Council (NSC) - headed by the Prime Minister assist the Cabinet in the 
discharge of its functions. The NEC is the highest council responsible for 
coordinating all development programmes while the NSC is responsible for 
national security.8 
 
 
 
To improve and enhance coordination within the government machinery, 
the Federal Constitution provides further avenues of federal influence over the state 
governments. Such influence is exercisable over matters that are even listed under 
the state list of the Constitution. The three other national councils, the National 
Council for Local Government (NCLG) 9, the National Land Council (NFC) 10and 
the National Finance Council (NFC)11, are chaired by the Prime Minister or his 
appointee 12. Representatives both from the federal and state governments sit in 
these committees.13 
 
                                                 
5 Article 43 and Ninth Schedule of  Federal Constitution  
6 Ministers of  the Federal Government (2) Order 2004 [P.U.A 206/2004] 
7 eg.  Perbadanan Kemajuan Ekonomi Negeri Selangor, FAMA, FELDA, FELCRA etc.  
8 Ministers of  the Federal Government (2) Order 2004 [P.U.A 206/2004] 
9 under article 95A of the Federal Constitution 
10 under Article 91 of the Federal Constitution 
11 under Article 108 of the Federal Constitution 
12 under Article 108 Clause 1 of the Federal Constitution 
13 Federal Constitution  of Malaysia 
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In addition to the Constitutional provisions, there are various other official 
coordinating forums. These include periodical meetings between the Prime 
Minister and the Chief Ministers of the states, the Federal-State Liaison Committee 
(FSLC) and the National Development Planning Committee (NDPC)14. The Chief 
Secretary to the Federal Government chairs the last two committees, which 
comprise the respective state secretaries and other senior government officials. The 
NDPC is the highest body formulating and coordinating economic development 
policies in the country. Its secretariat is jointly held by the Economic Planning Unit 
(EPU) and the Implementation and Coordination Unit (ICU) of the Prime Minister's 
Department. 15 
 
 
 
 
2.1.2 State government 
 
 
 
At the state level, the Ruler is supreme16. He acts on the advice of the State 
Executive Council (EXCO) that is chaired by the Menteri Besar or Chief 
Minister.17 In the states where there is no hereditary ruler, a governor is appointed 
by the Yang di Pertuan Agong to be the state's ceremonial head as in the case of 
Penang, Melaka, Sarawak and Sabah18. In distinct contrast to the arrangement in 
the Federal Government, all the states have unicameral legislatures. These are 
elected at least every five years.19 The state legislature has the autonomy to pass 
any law so long as it does not militate against a corresponding federal competency, 
as underlined by Schedule IX of the Federal Constitution. Therefore, the state 
                                                 
14 Ministers of  the Federal Government (2) Order 2004 [P.U.A 206/2004] 
15 Ministers of  the Federal Government (2) Order 2004 [P.U.A 206/2004] 
16 Article 71 and Eight Schedule (Part 1) of the Federal Consttution 
17 Eight Schedule Paragraph 2 of the Federal Constitution 
18 provision in respect of Yang Dipertuan Negeri  in relation to the states of Malacca, Penang,  
19 Eight Schedule Paragraph 2 of the Federal Constitution 
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legislature is the centre of democratic policy. The Executive Council, or the EXCO, 
is the Federal Cabinet equivalent at the state level and is the highest coordinating 
body on all matters of interest in the state20. Coordination and supervision are 
carried out through a committee system where the heads are members of the state 
legislature.  
 
 
 
 
2.1.3 Local government 
 
 
 
The next layer in the government hierarchy, which is at the local level, is 
the district administration. Under Item 4 in List II of the Ninth Schedule, the 
Federal Constitution stipulates local government to be a subject under the State 
List. Hence, all local authorities fall under the exclusive jurisdiction of the state 
governments. Following an amendment to the Federal Constitution, the government 
enacted, under Article 95A, the National Council for Local Government to advise 
and coordinate the local authorities in matters especially pertaining to legal and 
major policy issues.   
 
 
 
 The British formalized district administration nationwide. Today it still is 
the prominent administrative machinery at district level, for both the state and the 
federal governments.21  
 
 
                                                 
20 Eight Schedule Paragraph 2 of the Federal Constitution 
21 Norris, M. W., Local Government in Peninsular Malaysia, David Green Printers, Kettering, 
Northants, 1980 
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2.2 Establishment of Local Authority 
  
 
 
In order to understand further the status of the local authority and where 
does it stand, there is also a need to understand the establishment of the local 
authority as a whole such as the background and the history, its roles and functions 
and other related issues.  
 
 
 
According to Street, Drainage and Building 1976, “local authority” means 
“any city council, municipal council, town council, town council, town board , 
local council rural board or similar local authority established by written law and in 
relation to the Federal Territory of Kuala Lumpur means the Commissioner of the 
City of Kuala Lumpur appointed under section 3 of the Federal Capital Act 1960 
[Act 190]”.  In Local Government Act 1976, it is defined as “any city council, 
municipal council or district council, as the case may be and in relation to the 
Federal Territory of Kuala Lumpur means the Commissioner of the City of Kuala 
Lumpur under section 3 of the Federal Capital Act 1960 [Act 190]”. In Town and 
Country Planning Act 1976, it was defined as “any city council, municipal council, 
municipality, district, town council, town board, local council, rural board, or other 
similar authority established by or under any written law”.  The definitions in these 
three Acts are almost similar to each other. 
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2.3 Evolution and history of Local Authority 
 
 
 
Like most institutions of government in many countries that were former 
colonies, the present system of local government in Malaysia could be traced back 
to Britain, which colonized Malaysia for nearly two centuries. As noted by     
Norris  "Malaysia inherited a British legacy in terms of local government objectives 
and style and has been deeply influenced by British precedents". Hence, it is only 
logical and inevitable that early forms of local authorities introduced in Malaya 
tended to be modelled along their British institutions. A cursory look into the laws 
governing the local authorities in Malaysia, particularly during its formative stage, 
would show that most of these local government statutes were based on English 
laws.  
 
 
 
However, with the accretion of time, local government authorities in 
Malaysia have evolved into a system having its own identity, characteristics and 
laws that reflect the socioeconomic and political environment of the country. In 
Malaysia (at that time Malaya), Penang and Malacca - which were part of the 
Straits Settlement - were the first two states to form local governments. It was in 
Penang that the British formed a Committee of Assessors in 1801 and gave it the 
responsibility for planning and implementing urban development. This laid the 
foundation for the establishment of local government in this country.22 
 
 
 
Local councils were later set up in Malacca and other Federated and  
unfederated Malay States including those in Sabah and Sarawak. To operationalize 
                                                 
22 Norris, M. W., Local Government in Peninsular Malaysia, David Green Printers, Kettering, 
Northants, 1980 
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the setting up of town boards and local councils as well as holding local elections, 
the British formulated various types of legislation. The Local Authorities Elections 
Ordinance (1950) for instance, granted the town councils the power to organize 
elections. In another case, the Local Councils Ordinance (1952) was formulated to 
provide power to local residents to establish local councils if it was deemed 
necessary. At the end of colonial period, there were 289 local councils in Malaya. 
After Independence in 1957, when the Federal Constitution came into existence, 
local government outside the federal territory was placed under the state list. 
 
 
 
 The problems faced by local government authorities in the sixties were 
further compounded by the existence of various types of local councils as well as 
by the complexity of the application of a number of different ordinances, 
enactments, bylaws, rules and regulations. By the early seventies, the proliferation 
of local government units had resulted in a large number of local administrations 
and entities. For Peninsular Malaysia alone there were 374 such local governments. 
Hence, the government felt a need to reexamine and reform the local government 
system in Malaysia to improve its working. A Royal Commission was established 
in 1965, but only managed to submit its report to the federal government in 
December 1969. The report was only released in December 1971.  
 
 
 
Even though the report was not accepted, its findings formed the basis for 
the restructuring of the entire local government system in Malaysia (Sabah and 
Sarawak included). Based on its recommendations, the report paved the way for the 
formulation and adoption of the Local Government Act 124 in 1976. This Act was 
to facilitate the process of restructuring local authorities. Commenting on the 
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restructuring exercise, Norris 23 had an external perspective of the social, economic 
and especially the political environment of the local authorities in Malaysia and 
gave a pragmatic analysis of the issue of local government after the reform. He 
envisioned the issue as follows: "(...) No longer the authorities' survival but rather 
the degree of their revival (...) There is above all, a growing awareness of a new 
value for local government, not in its traditional democratic virtues, but in its 
potential capacity to spread development" Norris added that: "This new perceived 
vision for Malaysian local government is of considerable political significance. A 
restructured local government system should provide local authorities new impetus 
to move beyond the traditional role of garbage collection and sanitary inspection or 
general maintenance functions to those of urban development and management".24 
 
 
 
Following the passage of the uniform Local Government Act 124 
(Temporary Provisions) in 1973 - used as temporary act in the restructuring process 
- the government reviewed all basic laws that regulated the powers, duties, 
responsibilities and functions of local authorities. Three parent laws were enacted 
for that purpose: The Street, Drainage and Building Act 133 (1974), the Local 
Government Act 171(1975) and the Town and Country Act 172 (1976). 
 
 
 
Due to the problems faced by local government authorities in the sixties, 
therefore the restructuring was done. Prior to the restructuring exercise and the 
                                                 
23 Norris, M. W., Local Government in Peninsular Malaysia, David Green Printers, Kettering, 
Northants, 1980 
 
24 Norris, M. W., Local Government in Peninsular Malaysia, David Green Printers, Kettering, 
Northants, 1980 
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adoption of Local Government Act of 1976, there were six types of local 
authorities:25 
 
(a) City Hall of Kuala Lumpur;  
(b) Municipal council;  
(c) Town council;  
(d) Town board;  
(e) Rural district council; and  
(f) Local councils.  
 
 
 
With the restructuring, the status of the Municipal Council (MC) and 
District Council (DC) and the number of both bodies were reduced accordingly.  
The following chart explains the changes on the structure of the bodies, before and 
after. 
 
Restructuring State names 
Before After MC DC 
1. Johor 96 14 1 13 
2. Kedah 38 11 1 10 
3. Kelantan 28 11 1 10 
4. Malacca 4 3 1 2 
5. N.Sembilan 20 8 1 7 
6. Pahang 35 7 1 6 
                                                 
25 Mohamed Afandi, Local Government Restructuring in Peninsular Malaysia: A Review of the 
Local Authority Function and Capacity, in Planning and Administration, Volume 16 No. 2, 
Autumn, IULA, The Hague, 1989 
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7. Perak 97 15 2 13 
8. Perlis 4 1 1 - 
9. P.Pinang 5 2 2 - 
10. Selangor 33 11 3 8 
11.Trengganu 13 7 1 6 
12.Fed. Terri - 1 1 - 
13. Sarawak 23 22 2 19 
14. Sabah 22 25 4 21 
Total 418 138 23 115 
 
 
Distribution of Local Authorities by State26 
 
 
As a result of the adoption of Local Government Act 1976, there exist in 
essence only two types of local authorities in Malaysia: the municipal councils and 
district councils. The Act also provides for the establishment of a city council. 
Conferred by the Supreme King of Malaysia or the Yang di-Pertuan Agong27, this 
status requires the prior concurrence of the Conference of Rulers.28 Over the years, 
some of these district councils have been upgraded to a higher status.  
 
 
 
 
 
 
 
                                                 
26 Report of Royal Commission (1968, Table XII, P.341) and MHLG (Local Government Division) 
27 Section 3, Local Government Act 1976 
28 Subsection 4 (2) Local Government Act 1976 – Eight Schedule of the Federal Constitution is to 
be read together 
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2.4 Functions of the Local Authority 
 
 
 
The major functions of Malaysian local authorities can be summarized as 
environmental, public, social and developmental. 
 
 
 
(a) Environmental 
 
This relates to functions of maintenance and improvement of the 
environment within the area of jurisdiction. This includes obligatory services such 
as cleansing, collection and disposal of solid wastes, proper drainage and sewage,29 
sewerage system30 and beautification programmes31. 
 
 
 
(b) Public  
 
(i) public amenities 
 
This applies to services such as abattoirs, veterinary services32, 
transportation, 33 burial grounds and crematoria34. 
 
 
 
                                                 
29 Section 50 Streets, Drainage and Building Act 
30 Sewerage Services Act 1993 
31 Subsection 101(1) Local Government Act 1976 
32 Section 73, paragraph (e),  Local Government Act 1976 
33 Section 102, paragraph (l) Local Government Act 1976 
34 Section 94, Local Government Act 1976 
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(ii)   public health and cleansing35 
 
This function includes the provision of sanitation and solid waste 
management system, cleaning drains and roads and the general upkeep of the 
environment. The licensing of hawkers, stall holders, shop and business operators 
whose businesses are public nuisances and obnoxious in nature, falls under this 
function as well.36 
 
 
 
(c) Social  
 
Some larger municipalities provide social services such as childcare centres, 
clinics within their health care service programmes, ambulance and hearse services. 
Besides these, they maintain fountains and arrange for lighting public streets and 
other public services and provide manual labour and facilities to state governments 
or the district offices to assist in the organization of ad hoc social services at the 
state and district levels;  
 
 
 
(d) Developmental  
 
As opposed to mandatory functions of the local authorities, the development 
functions are considered "discretionary" under the Local Government Act, 1976. 
Even though local authorities could be regarded as an important instrument for 
local socioeconomic modernization, the lack of financial and physical capacity 
limits the extent and functions that they can provide. This is particularly the case 
with district councils. 
                                                 
35 Part IX, Local Government Act 1976 
36 Section 73, paragraph (e) Local Government Act 1976 
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In the face of rapid growth and the pressure to fulfill multiple needs of the 
local citizens and the private sector community, the scope of functions and 
responsibilities of local authorities are expanding every day. The increase in the 
rate of industrialization, trade, commerce and development of modern services not 
only pushes the demand for urban space but also that of urban support services. 
With an increasing concentration of people and industries in urban areas, the 
functions and responsibilities of local authorities too have significantly expanded 
which can be summarized as follows:  
 
 
(a) Efficient service delivery functions and employment generation;  
 
(b) The normal system maintenance function for public places, drainage and 
sewerage, market places and crematorium, road maintenance and street-
lighting, landscaping and maintenance, public health and sanitation;  
 
(c) The development planning and control and management functions (building 
control, land-use planning, development, creation of industrial estates etc.);  
 
(d) The promotion of tourism and urban renewal beautification programmes; 
and  
 
(e) Infrastructure development and support facilities which could facilitate 
industrial development and other local-based economic development 
initiatives.  
 
 
 
More important, this expansion of functions raises one fundamental issue; 
How can local authorities become an effective machinery to facilitate national 
growth and enhance the nation's competitive edge? In essence, local authorities 
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must now play a more effective role in urban planning, development control and 
managing the urban system and its environment. Such a role is important to ensure 
uninterrupted growth and sustainable development within the context of 
maintaining national competitiveness in this era of economic globalization. 
Besides, it imposes not only financial but also administrative pressures on local 
authorities. These pressures come in the form of new demands and challenges to 
increase and improve delivery of urban services. The challenges also pose 
important and strategic questions regarding their roles at local, national and global 
levels.  
 
 
 
It is noted that, in performing the functions demanded , apart from the 
specific powers stated in the Local Government Act 1976, the provision of     
section 101 of the Local Government Act 1976 gives further power to the local 
authority to exercise them functions accordingly. The detail of this section can be 
seen in  Appendix A of the paper. 
 
 
 
2.5 Organizational Structure 
  
 
 
Structure in the local authority is based on the provision in section 10 of the 
Local Government Act 1976.37 To participate in the running of a local authority is 
through councilors appointed by the government taking part in local councils. 
According to the Act , the appointment of councilors is done from amongst persons 
the majority of whom shall be persons ordinarily resident in the local authority area 
who, in the opinion of the State Authority, have wide experience in local 
                                                 
37 Subsection 10(2) 
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government affairs or who have achieved distinction in any profession, commerce 
or industry, or are otherwise capable of representing the interests of their 
communities in the local authority area38 .  
 
 
 
The number of Councillors in a particular council may range from not less 
eight to not more than twenty-four.39 Even though the state government control 
them, the councilors may be viewed as representatives of the area from where they 
hail or representing various business communities or interest groups.40 The 
councilors provide a channel of communication between the local government and 
the local residents.41. 
 
 
 
 To simplify the structure of the organization, the sample of it is shown in  
figure 2.5. 
Mayor/President 
 
Councillors 
 
 Committee        Committee         Committee        Committee     Committee     Committee 
 
Secretariat/Secretary 
 
 
 Department      Department     Department       Department       Department     Department 
 
 
Figure 2.5  :  The structure of the organization 
                                                 
38 Section 10 Local Government Act 1976 
39 subsection 10(1) 
40 subsection 10(2) 
41 subsection 10(2) 
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2.6 The governing legislations on the local authority 
 
 
 
(a) Local Government Act (1976) 
 
The Act prohibits the deposition of trade wastes and refuse, solid or liquid 
sewage in or on the banks of any streams, drains or watercourses within a local 
authority area and empowers local authorities to recover costs of any works that 
they undertake to rehabilitate watercourses. 
 
 
 
(b) Town and Country Planning Act  1976 
  
The act places the regulation, control and planning of development and use 
of all lands and building within its area with the local authority.  The Act requires 
the local authority to prepare a Development Plan and Structure Plan for the area 
and a local plan for specified areas.  Environmental issues can be addressed in the 
plans.  Environmental matters must be examined during the preparation of the 
Development Plan and Structure Plan, and local plans must contain a statement 
relating to measures for the physical improvement of the environment. 
 
 
 
(c) Street, Drainage and Building  1974   
 
The Act stipulates that earthworks cannot be constructed without a permit 
from the local authority and allow a local authority to “impose such conditions as it 
deems fit”.  In addition, a local authority is empowered to make by-laws relating to 
earthworks.  These provisions give local authorities the ability to require 
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developers to undertake measures to prevent and control soil erosion from 
development sites where earthworks are in progress. 
 
 
 
(d) The Environmental Quality Act (1974)  
 
It was introduced into the Malaysian Law as a comprehensive piece of 
legislation to provide a common legal basis for coordinating all activities related to 
environmental control. Amended to the Environmental Quality (Amendment) Act 
1985, this act requires any person or agency intending to carry out a "prescribed 
activity" to submit a report on its potential effects on the environment to the 
Director General, Department of Environment (DOE), for approval.  
 
 
 
(e) The Environmental Quality (Prescribed Activities) (Environmental 
Impact Assessment) Order 1987  
 
It was gazetted in November 1987 and came into force on April 1, 1988. 
This Order lists the 19 "prescribed activities" for which an EIA is mandatory out of 
a total of 26 activities accounted for by DOE in their generic and specific 
guidelines. Of the 26 activities listed, the following are considered to be relevant to 
the Urban Stormwater Management Manual for Malaysia: Section 34A(2) of the 
1985 Amendment Act specifies that where an EIA is required under the legislation, 
it shall follow the guidelines prescribed by the Director General of DOE. The 
procedures for preparing an EIA are set out in the Handbook of EIA Guidelines. 
The fundamental objective of an EIA is to ensure that full consideration is given to 
its potential effects so that wherever possible, these can be mitigated by careful 
design, construction and operation. 
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(f)  Land Conservation Act 1960  
 
It provides for a State, by notification in the Gazette, to declare any area 
within State to be Hill land.  No person is permitted to cultivate gazetted hill land 
or to clear or weed such land without a permit. 
 
 
 
(g) Waters Act  1920 
 
The Act provides for designated flood cones along existing rivers.  No 
person shall erect, or build any wall or construct any revetment along the bank or 
any flood channel declared under this section except under and in accordance with 
the terms of a written permission given by the State Authority. 
 
 
 
(h) Local Authority (Earthworks) By-Laws, 1975 
 
These By-laws apply to all earthworks except very small constructions 
(generally less than 3x3x3 m).  They specify the format of Earthworks Plans and 
include a number of details of importance to erosion control. 
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2.7 Roles and Functions of the Local Authority as an Approval Body  
 
 
 
2.7.1 Introduction 
 
 
 
Development process is a complex, interactive, and time-consuming 
process. It generally begins with the notion to undertake a development project, 
which then followed by various stages that can be broadly categorized into 
planning and design, construction, and operation/management stages. It also 
involves numerous actors whose decisions and influences determine the pattern and 
trajectory of the development. Since the study revolve around residential 
development, the scope of discussion on the developer process is confined to the 
residential development.   
 
 
 
Local authorities are key players in residential development process, acting 
as decision-makers, managers, and service-providers. Local authorities are the ones 
entrusted to make decisions on residential development on behalf of the public. 
During planning and design stage of the residential development process, local 
authorities play important roles as approving authority. The grant of planning 
permission, building plan approval, and development order are all under the 
jurisdiction of local authorities. Local authorities also manage residential 
development process so as to ensure controlled and sustained residential 
development. This is achieved through preparation of development plans and 
development control guidelines that guide the development of an area.  
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As a service provider, local authorities are responsible in the provision of 
services during the operation phase of development. Among the services commonly 
provided by local authorities are, for instance, solid waste collection and disposal, 
landscaping and area beautification, and maintenance of urban roads. In Malaysia, 
many local authorities took the task of managing urban development process 
conventionally that is relying on paper-based systems. Over the years, these 
systems have been identified to possess several inherent problems that give rise to 
inefficiency and ineffectiveness. 
 
 
 
A major responsibility of local authorities is to plan and to enforce laws for 
managed and orderly growth, especially of urban activities.  The control of 
development is carried out through numerous instruments of development approval 
spread over several stages, each stage requiring input from multiple departments.  
Nevertheless, many local authorities lack technical and professional staff to 
perform the required investigation and have to rely on external departments (such 
as State Town and Country Planning Departments) for professional or technical 
advice.  Failing that, they perform only rudimentary examinations of development 
proposals. This would then be the reasons of so many unsolved problems related to 
the projects developed in the local authority area. 
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2.7.2 Types of Approval by the Local Authority 
 
 
 
(a) Planning Permission 
 
Every development must have planning permission including residential 
development.  An application for that shall be made to the local planning 
authority.42  Who is local planning authority?  According to the Town and Country 
Planning Act 1976 (the Act)43,  the local authority is the local planning authority. 
Under  subsection 21(3) of the Act, if the development involves the erection of a 
building, in this case, the erection of housing/residential development which fall 
into the category of building, the local planning authority may give written 
directions to the applicant in the following matters: 
 
(a) the level of the site of the building; 
(b) the line of frontage with neighbouring buildings; 
(c) the elevations of the building; 
(d) the class, design and appearance of the building; 
(e) the setting back of the building to a building line; 
(f) access to the land on which the building is to be erected; and 
(g) any other matter that the local planning authority considers necessary for 
purposes of planning. 
 
 
 
The applicant shall amend the plan submitted accordingly.44 If the local 
planning authority finds that there is no local plan exists for the time being with the 
regard to the application for plan permission in certain area, the local planning 
                                                 
42 Section 21 Town and Country Planning Act 1976 
43 subsection 21(4) Town and Country Planning Act 1976 
44 subsection 21(4) Town and Country Planning Act 1976 
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authority has to inform the owner of the adjoining land involved to see whether 
there is any objection to the development.45 The parties affected are given the right 
to be heard.  The  affected neighbourhood is given thirty days to make objection 
and can request for hearing if there is any objection to the development.  This also 
applicable 46 to the applicant. 
 
 
 
 Upon application for the planning permission, it is the role of the local 
planning authority to make survey of planning areas in order to examine the matters 
that may be expected to affect the development.  However, this examination only 
includes the “outer” aspect of the area which includes socioeconomic 
characteristics, such as population, communications, transportations, principal land 
use etc.  47 This examination is therefore not to the structure of land to be developed 
unlike the professionals in building project such as engineers or architectures. is  In 
doing so, the reference can also be made to other local planning authority.48  
 
 
 
After conducting the necessary action for examination in the survey, a 
report shall be submitted to the  Committee, i.e the State Planning Committee 
which the memberships are listed down in section 4 of the Act,  and also a draft 
structure plan  for its approval.49 For this purposes also, the local planning authority 
have to made known to the public on the matters propose to be put in the draft and 
gives the opportunity for any person to make representation.50 
 
 
                                                 
45 subsection 21(6) Town and Country Planning Act 1976 
46 subsection 21 (7) Town and Country Planning Act 1976 
47 subsection 7 (3) Town and Country Planning Act 1976 
48 subsection 7 (4) Town and Country Planning Act 1976 
49 subsection 8 (1) Town and Country Planning Act 1976 
50 Section 9 Town and Country Planning Act 1976 
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The draft structure plan may be approved or rejected by the Committee.51 
However if the Committee neglects or failed to approve within 6 months, the 
matter may be referred to the State Authority for decision.52 
 
 
 
Apart from preparing structure plan, the local planning authority has to 
prepare the local plan 53consisting  the relevant matters related to the development 
such as the development itself, the land use , the protection of physical environment 
and others.54Publicity for that matter must also be done according to the 
requirement stated in section 13.  If there is any objection, the inquiries and 
hearings for that matter is provided for under section 14 of the Act.  The local 
planning authority shall not adopt the draft local plan unless it conforms generally 
to the structure plan as approved by the Committee.55 
 
 
 
The local planning Authority has the power not to grant the planning 
permission if the applicant application does not comply or contravene with any of  
the provisions stipulated in the Act.  The failure to secure the development in the 
land in accordance with the approved layout plans.  Subsection 22(4) of the Act 
provided for the grounds of disapproval by the local planning authority of the 
application. See Appendix B. 
 
 
 
Nevertheless, it has to be noted here that, in most local authorities, the 
planning permission is granted based on a layout plan and development brief 
                                                 
51 section 10 Town and Country Planning Act 1976 
52 subsection 10(5) Town and Country Planning Act 1976 
53 section 12 Town and Country Planning Act 1976 
54 subsection 12(3) Town and Country Planning Act 1976 
55 section 15 Town and Country Planning Act 1976 
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prepared by consultants to the project proponent.  But in the process of evaluating 
compliance, the application is also referred to various departments for comments 
and requirements.  These departments may include the building, engineering and 
health departments within the local authority as well as external departments 
responsible for schools, drainage and irrigation, sewerage, roads, environment, civil 
aviation, telecommunications and others.  Aggrieved parties to the application for 
planning permission may appeal the decision of the local authority.   
 
 
 
The planning appeal is determined by an independent Planning Appeals 
Board with its secretariate located at the State Town and Country Planning 
Department (STCPD).  In such cases, information must flow from the local 
authority to the Appeals Board through STCPD.  The decision of the Board binds 
all parties and must then flow back to the local authority for implementation.  
Therefore, the flow of this practical process can be seen in the figure 2.7.2 as 
shown below. 
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Figure 2.7.2 (a) : Workflow For Processing of Applications for Planning 
Permission,  
Majlis Perbandaran Pulau Pinang.  56 
                                                 
56 Lee Lik Meng, Mohammed Jamil Ahmad Local Authority Networked Development Approval 
System, Planning Digital Conference  
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(b) Building Approval 
 
The next major step in the development approval process is the building 
plan approval coordinated by the Building Department.  The law governing this 
part is Uniform Building By laws 1984. Application shall be submitted to the local 
authority having jurisdiction over the project area. The submission must comply 
with the Uniform Building By-Law as adopted by the local authority.  The detailed 
submission requirements may be obtained from each local authority. 
 
 
 
Figure 2.7.2 (b)  :  Process Flowchart for building plan approval57 
                                                 
57 Authority Requirement and Documentation 
http://www.water.gov.my/division/river/stormwater/index.html 
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Provisions in the Uniform Building By-Law (UBBL) is the basis for 
investigating compliance by the local authority (e.g. minimum floor area for 
bedrooms, thickness of party walls, natural ventilation and lighting, etc.).  A site 
plan indicating the exact location of the building or buildings and their footprints 
accompanies the building plan.  This Act stipulated all the necessary requirements 
to be complied with for the purpose of erecting building by the developer and the 
local authority uses them as the basis for discharging their roles under  building 
approval application. 
 
 
 
In residential building, the original approved layout plan is redrawn to 
provide more precise and accurate details on building shape, location, set-backs 
from property lines, distances between buildings, and road reserves.  Since layout is 
deemed a town planning activity, building plans are referred to the Town Planning 
Department for confirmation of compliance with planning requirements.  In the 
process, the Town Planning Department will have to retrieve the approved layout, 
compare it with the layout in the Building Plan, make appropriate 
recommendations and route back the building plan application to the Building 
Department, often weighed down by the attached approved planning permission 
(layout plan) file. 
 
 
 
 
 
 
 
 
 
                                                                                                                                        
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER 3 
Residential Development 
  
39
 
 
 
CHAPTER 3 
 
 
 
RESIDENTIAL DEVELOPMENT 
 
 
 
3.1 Introduction 
 
 
The collapsed of the Highland Towers more than 10 years ago,  the great 
flood of Shah Alam early 2006, the incident of earth collapsed in Kg. Pasir Hulu 
Klang in October 2006, the earth erosion in Taman Bukit Serdang which is under 
the control of Majlis Perbandaran Subang Jaya on 21st November 2006 and many 
other incidents related to the  residential development  gave great impact to the 
integrity of the local authorities. A so called perfectly planned city has proven yet 
again that environmental disaster isn’t far off when nature is tampered with. How 
far this disaster caused by the negligence of human in dealing with nature, is yet to 
be determined, what more to point a finger to a specific party.  However, in almost 
all of  the cases filed in courts, the local authority will be cited as one of the parties 
be it as the first, second or third defendant. 
 
 
 
For an example, the Highland Towers case  went up to  Federal Court level 
in order to determine who is responsible for the collapse of the said condominium. 
After the cases went up to three stages of trials; namely  High Court, Court of 
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Appeal and the Federal Court,  the end result was, no liability on the local authority 
due to the statutory protection on that body.58      
 
 
 
3.2 Residential Development 
 
 
 
Building residential is one of the three segments under construction 
industry.  Houses, apartments, factories, offices, schools, roads, and bridges are 
only some of the products of the construction industry under this segments. This 
industry’s activities include the building of new structures as well as additions and 
modifications to existing ones. The industry also includes maintenance, repair, and 
improvements on these structures.  It is treated as an important sector, not only in 
the developing countries but the developed ones which have separate ministries that 
look after the housing problems of the people including Malaysia.59 
 
 
 
It is very clearly stipulated in the related legislation that the authority 
approvals and processes at various stages of its development are required. A clear 
documentation regarding these authority requirements shall serve to promote 
efficiency, transparency and contributes towards the enhancement of the 
development and economy of the country. Properly developed guidelines when 
adopted across the country will also bring about uniformity of standards and 
practices to ensure health, safety and welfare of the public are consistently 
safeguarded.   
 
                                                 
58 Section 95 of the Streets, Drainage and Building Act 1974 
59Ministry of Housing and Local Government  
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Earlier on , Chapter 2 has discussed the importance of authority approval in 
land or property development in respect of the development within the local 
authority, in particular the residential development. For that purpose, the discussion 
in that Chapter only limited to the roles and functions of the local authority and the 
performance of the said roles and functions. 
 
Therefore, under this Chapter, the discussion will be focussed on the 
requirements to be fulfilled and the involvement of  parties other than the local 
authority in the residential development project. Any development project,  
generally speaking needs the following groups of people involved, at different 
times of the project’s life.  
(a) Client  
(b) Project Manager  
(c) Quantity Surveyor  
(d) Architect  
(e) Consultant  
(f) Contractor  
(g) Sub-contractor  
(h) Manufacturer 
 
 
The amount of involvement is clearly dependant on the type of construction 
contract everyone is working towards. It shall be discussed later along the line. 
 
 
 
 The local authority approvals and processes at various stages of its 
development are required. A clear documentation regarding these authority 
requirements shall serve to promote efficiency, transparency and contributes 
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towards the enhancement of the development and economy of the country. Properly 
developed guidelines when adopted across the country will also bring about 
uniformity of standards and practices to ensure health, safety and welfare of the 
public are consistently safeguarded.  Hence, there is a need to know what are the 
requirements imposed on the abovementioned group.  
 
 
 
As to the provisions governing the residential development, the same 
revolves around the following legislations: 
 
(a) Uniform Building  By-Laws. 
(b) Town and Country Planning Act 1976. 
(c) National Land Code Act 56 of 1965. 
(d) Street Drainage and Building Act 1974. 
(e) Local Government Act 1976.   
 
 
It is obvious that, there is no specific interpretation on the word 
“residential” stated in any of the above legislations except for the words 
“residential building” in section 2 in Uniform Building  By-Laws which was 
defined as “building or part thereof design, adapted, or used for human habitation.  
However the word “development” appears in Town and Country Planning Act 
1976 60 which defines it as “the carrying out of any building, engineering, mining, 
industrial, or other similar operation in, on, over, or under land, the making of any 
material change in the use of any land or building or any part thereof, or the 
subdivision or amalgamation of lands; and develop shall be construed accordingly”.  
The word “building” is defined under this Act as to include “any house”.  
According to the Oxford Dictionary of Current English 61 the definition of 
                                                 
60 Section 2 
61 The Concise Oxford Dictionary of Current English, edited by H.W.FOWLER , fifth edition, 
published by The Clarendon Press last edited 1975. 
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“residence” includes the word “house”.  Therefore, “residential development” is to 
be understood as housing development which comes under the coverage of the Act.  
Under the Local Government Act 1976, 62  as well as in the Street Drainage and 
Building Act 1974 63, the word “building” is also defined as to include “house”.   
Under  the Street Drainage and Building Act 1974 too, the word “developer” is 
defined as “any person, body of persons, company, firm or society who or which 
engages in or carries on or undertakes the  business of developing or providing 
moneys for development or purchasing or partly developing and providing moneys 
for purchasing buildings”. Therefore, in this context the proper usage of word for 
easier reference to  the party managing the project related to residential 
development under this Chapter is a developer. 
 
 
 
3.3 Requirements Prior to the Commencing of Residential Development 
 
 
 
The development approval process involves numerous steps and very often 
starts outside of the jurisdiction of the local authority.  For that reason, the 
necessary requirements to be complied with by the developer in commencing the 
process of development before proceeding to the necessary steps dealing with the 
local authority,  are as follows – 
 
 
 
(a) Application for land use conversion  
 
Land use conversion is a standard procedure that need to be carried out first 
in any land or property development in compliance to the National Land Code 
                                                 
62 Section 2 
63 Section 3 
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(NLC).64  In particular, agriculture land must first have their status changed through 
a process commonly referred to as “conversion”, legally called “change of category 
of land use”. This approval is sought to the State Authority through the District 
Land Office or the State Land and Mines Department. 
 
 
 
Proposed developments shall comply with the established Structural or 
Local Plan for the area.  It would also be a good practice (which is not stipulated 
under any legislation, particularly NLC) for the developer or their consultants to 
meet the related authorities, such as Valuation Department, Town & Country 
Planning Department, Local Authority and other related bodies  to determine their 
requirements prior to the actual plan submission.  This shall help to reduce the 
review the processing time as the Land Administrator would distribute to 
application to these related agencies for their comments.  Figure 3.3 shows a typical 
process flowchart for land use Conversion. 
 
 
 
Figure 3.3 (a) : Typical Process Flowchart For Land Use Conversion 
 
                                                 
64 Section 124  (1) under paragraph (a). 
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When the application has been approved, the State Authority will direct the 
category of the land use specified in the application to be endorsed on the 
document of title to the land.65  From the date of the approval, the land shall 
become subject to any conditions endorsed  and also to the condition stated in each 
categories stated under the NLC.66  
 
  
 
(b) Application for Land Sub-division  
 
Application for land sub-division may be applied to the State Authority for 
the approval of the sub-division of the land.  67 The approval is given by the State 
Authority in the case of land held under Registry title, and by the Land 
Administrator in the case of land under land Office title. 68  The  application shall 
only be approved by the State Authority  after the stipulated conditions under 
section 136 of NLC have been satisfied.   
 
 
 
This includes that the sub-division would not contravene any restriction  in 
interest that the land is subjected to at the particular time of the application and that 
the sub-division would not be contrary to any existing legislations in force.  The 
requirement of providing access to each portion either to road, river,  a part of 
foreshore etc. has to be complied with.  For that matter, the application can be made 
to the Land Administrator under Part Twenty Eight of the NLC.69   
 
  
 
 
                                                 
65 Subsection 124 (2)  
66 Sections 115, 116 or 117 
67 Section 135 National Land Code 
68 Subsection 135(2) in paragraph (a) and (b) of the National Land  Code 
69 Subsection 136 (1) in paragraph (h) 
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Figure 3.3 (b)  :  Flowchart For The Application And Processing Sub-Division 
 
 
Figure 3.3 (b) shows the general flowchart for the application and 
processing of sub-division. The detailed process and submission requirements may 
be obtained from each district land office as these vary from district to district. 
 
 
 
When the issue of category of land use under the land law has been 
resolved,  the developer or owner must then proceed to obtain several other types of 
approval from the local authority.   These includes for the planning permission  and  
building plan approval. 
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(c) Application for Planning Permission and Building  
  
The application for planning permission shall be made to the local planning 
authority.70  The local planning authority according to Town and Country Planning 
Act 1976  is the local authority.71 The requirements to be complied with by the 
developer in erection of building, in this case residential building, will be as 
directed by the local planning authority as stipulated under subsection 21(3) to (6) 
of this Act.  The matters are as follows: 
 
(a) The level of the site of the building. 
(b) The line of frontage with neighbouring buildings. 
(c) The elevations of the building. 
(d) The class, design and appearance of the building. 
(e) The setting back of the building to a building line. 
(f) Access to the land on which the building is to be erected. 
(g) Any other matter that the local planning authority considers necessary for 
purposes of planning. 
 
 
 
Upon  receipt of the written directions by the local planning authority shall 
amend the plan and resubmit it accordingly within stipulated period specified by 
the local planning authority.72 
 
 
 
In relation to building approval, the legal requirements imposed on the 
developer is stipulated under Uniform Building By-Laws 1984 and Street Drainage 
and Building Act 1976.  The requirements to have all plans submitted to the local 
                                                 
70 Section 21,  Town and Country Planning Act 1976  
71 Section 5 ,  Town and Country Planning Act 1976 
72 Subsection 21(4) of the Town and Country Planning 1976 
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authority for approval is stated in section 3 of the Uniform Building By-Laws 1984.  
This section listed down the conditions to be complied with on the submission of 
the plan, among others, fees purpose of building, certification of qualified person,  
and it has to be submitted by the qualified person.73  He shall continue to be 
responsible until the completion of the works.74 For further reading on this 
provision, please see Appendix C.  This Act stipulated all the necessary 
requirements to be complied with for the purpose of erecting building.   
 
 
 
In Street Drainage and Building Act 1976, the written permission from the 
local authority shall be obtained before any building to be erected and the 
developer shall also submit such plan to the local authority or any relevant statutory 
authority in respect of sewerage.75  Permission shall also be obtained in respect of 
earthworks 76 in which the local authority may imposed any condition as it deems 
fit before giving approval.77  Under this Act also, the developer is requires to 
comply with the directions of the local authority on the particulars provided under  
subsection 70 (4),  paragraphs (a) to (k).  Among others this provision states on the 
design requirements stage including foundation level, setting back of buildings, 
front elevation and others.  Further  explanation on the particulars can be read in 
Appendix D. 
 
 
 
Once the second major approval has been obtained, the developer must 
proceed to secure several other approvals from the local authority including 
                                                 
73 Subsection 3(2)  Uniform Building By-Laws 1984 
74 Section 7 Uniform Building By-Laws 1984 
75 Section 70 Street Drainage and Building Act 1976 
76 Subsection 70A (1) Strees, Drainage and Building Act 1976 
 
77 Subsection 70A (4)  Street Drainage and Building Act 1976,  
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approval for earthworks, roads and drains, landscaping and structural drawings 
(sometimes submitted for record only).   
 
 
 
3.4 Building Team 
 
 
 
In the progress of any residential project, there is an assortment of important 
personnel who are fully responsible to construct the structure according to plan. 
These groups of people who involved in the construction project can be either work 
directly with the project or also can be work indirectly with the project according to 
their role. 78 
 
 
 
 A group of persons will be  involved at the beginning phase of the 
construction projects. They are responsible for the overall layout and appearance of 
a building or other structure. The team will generally include the building owner, 
project architects, engineers, and possibly others.  
 
 
 
 In detail, building teams normally  consist of these people:   
 
 
(a)     An architect, where he or she usually practise the same procedure as the 
other architect who usually lead the design team and assist the client with 
the planning and design of the structure.  
                                                 
78 The Design Team  at  http://search.yahoo.com:search: construction industry  
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(b)     Structural engineer, where he or she will provide all such services as the 
architect requires to fulfil the design brief and that his services should be in 
accordance with the letter of appointment.  
 
(c)    Quantity surveyor, where he or she pursue the same policy with regard to 
their role, responsible for advising the client through the project manager 
and the consultant on all aspect of building cost.  
 
(d)     Project manager will be responsible for overseeing the project on behalf of 
he client, having regard to the programming, final marketing, financing and 
other funding matters, and should be provided with all necessary 
information to advise the client, as necessary. The project manager will act 
as project co-ordinator but the consultants appointed will be directly 
responsible to the client for their services. Whilst direct access to the client 
will not be normally denied, all communications to the client will be 
directly via the project manager acting as the client’s representative. 
Similarly, all communications from the client to the consultant will be 
directed via the project manager.  
 
(e)     Technicians provide a link between the professional and the trades. 
Technicians work with professional as part of a team. The work of a 
construction technician is very similar to the work of a professional. They 
both use mathematic, computer skills and knowledge of construction 
principle to solve construction problems. Technicians spend much of their 
time in an office but they also make frequent visits to the construction site. 
They usually employed by an architect, engineer, government agency, 
construction company and others. 
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 During the design phase, consultant prepares drawings, specifications and 
estimates as required by the time line and scope established by the architect.  While 
consultant role during construction usually includes inspection and observation of 
the work to the owner’s representative to ensure the work is being done in 
compliance with the contract does. 
 
 
 
 Figures 3.4 (a) and 3.4 (b) below show the organization structures of typical 
building teams, particularly under the traditional procurement approach.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 3.4 (a) : Typical building team (option 1)79 
                                                 
79 Fisk, E.R. (1997) Construction Project Administration, Fifth Edition. Prentice Hall, New Jersey. 
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Figure 3.4 (b) : Typical building team (option 2)80 
 
 
 
 
  
                                                                                                                                        
 
80 ibid 
Subcontractors 
& Nominated 
subcontractors
Building owner 
Architect 
(Or project manager) 
Contractor Clerk of works Consultant quantity 
surveyor
Engineers 
Site agents 
Contracts  
manager 
Contractor’s  
Q/Surveyor 
Estimator Buyer 
(Purchasing & 
 supply; stores) 
Administrator
General foreman 
Trades foreman 
Operatives 
Costing 
Accounts 
Office staff
Line of instructions 
Timekeeper 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER 4 
The Theory of Liability 
  
53
   
 
 
CHAPTER 4 
 
 
 
 
THE THEORY OF LIABILITY 
 
 
 
4.1 Introduction 
 
 
 
The purpose of this research is to determine the liability of local authority 
with respect to the residential development.  Lengthy discussion has been made 
under   Chapter 2 of this research on the local authority in respect of its roles and 
functions. Before further discussion is made on the liability of any party in failure 
to perform its roles, functions and duties, resulting the residential project fails to 
achieve the expected standard of the buyers,  there is a need to know the extent of 
the duty of care of one party on another  in order to know the extent of liability of 
that party for any negligence made in the cause of performing its roles, duties and 
functions.  
 
  
 
In a society driven by the capitalist ideology, the purpose of all business 
parties is to maximize their profits. While great care is taken to provide quality 
products, sometimes these businesses may not pay much attention to the quality 
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vis-a-vis profitability.  Thus, the check and balance between the roles and functions 
of the local authority acting as the approval body for the necessary requirements in 
residential development, and the professional duties and responsibilities of the 
developer has to be there.   
 
 
 
4.2 Definition of Liability and How It May Arise 
 
 
 
Before going further into the subject of liability of the local authority, it is 
pertinent to  understand the meaning of the word “liability” and the general nature 
of liability. 
 
 
 
4.2.1 The Definition  
 
 
 
Since the study revolve around legal framework, it is more appropriate to 
understand the meaning of the word liability in legal context.  There are number of 
law dictionaries which give the definition of the word “liability”.  But the following 
definition would suffice for the purpose of this stuffy in explaining in general the 
meaning of liability. 
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(a) A very consice definition is given by William C. Burton’s Legal Thesaurus 
81. It defined liability as “accountability”; accountableness, amenability; 
answerability”. 
 
(b) The Osborn’s Consice law Dictionary 82 by Roger Bird gave a slightly 
longer definition .  It defined liability as: 
 
“subject to legal obligation; or the obligation itself; he who commits a 
wrong or a break on contract or trust is said to be liable or responsible for 
it” 
 
(c) The most elaborate definition is given in the Dictionary of English Law83 by 
Earl Jowitt.  It described the word liability as: 
 
“ the condition of being actually or potentially subject to obligation, either 
generally as including every kind of obligation or in more special sense to 
denote inchoate, future unascertained or imperfect obligations, as opposed 
to debts, the essence of which is that they are  ascertained and certain”. 
 
  
 
All the above definitions have one word in common, that is obligation.  
Obligation is defined as “duty” or “responsibility”.  But when is a person subject to 
duty or responsibility?  In law, a person may owe a duty to another person by his 
own will in contract or by operation of common law of tort.  He is legally bound by 
these duties.  The failure to perform or negligently perform these duties constitute a 
breach.  Therefore he will be answerable or accountable to the other party who may 
suffer as a result of his wrongful act. 
 
                                                 
81 Burton W.C Legal Thesaurus, Deluxe edition, Mac Millan publishing co. Inc., New York, 1979 
82 Bird R.  Osborn’s Concise Law Dictionary. 7th edition Sweet & Maxwell, London, 1983 
83 Javitt E & Walsh  C., Javitts’s Dictionary of English Law, Sweet & Maxwell, London , 1977 
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 Earl Jowitt’s went on further by implying that the sense of the liability is 
very wide and it contains an element of uncertainty.  Development of residential 
project involved many different parties interacting with each other and their action 
are influence by many factors such as weather, the economic situation, 
technological, legal and political changes.  In an environment such as this, a person 
may be subjected to unascertained liability for his action against anyone he is in 
contract with or he is responsible with.   “Condition” denotes “situation or 
circumstances”. Generally, liability  arises from breach of duties. The nature of 
liability depends on the nature of the relationship which gives rise to the duties 
being breached.  The circumstances which gives rise to liability is when a person 
failed to perform or observe his duties under contract or common law of tort..  The 
law has been that a professional owes a contractual duty to his client or employer, 
either express or implied, and a duty of care in tort of negligence. Thus, liability 
can arise from contract or tort. 
  
 
 
(a) Liability in Contract 
 
A contract is an agreement between two parties.   In a contract, the rights 
and duties of each party are a matter of agreement between them.  They may 
incorporate any term or condition into their agreement  except those  which are 
criminal or illegal in nature.  These terms and conditions will be binding upon 
them.  Contractual liability arises from breach of duty imposed by the terms of the 
contract. 
 
 
 
By doctrine of privity of contract, the terms of the contract are enforceable 
only against the parties to the contract and not against any other person outside the 
contract.  Based on this principle, if one party breach the contract he will be liable 
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to the other contracting party.  Only the latter have the right to take action against 
the former to claim for damages. 
 
 
 
(b) Liability in Tort 
 
Under the common law, a person owes a duty of care towards all others 
who might suffer as a result of his action or omission.  These duty is imposed by 
law on every citizen of this country and has nothing to do with any agreement 
between the parties.  It is an essence of the modern law of tort which based on the 
famous case Donoghue v Stevenson 84.   For the first time in   the court recognised 
the principle that a manufacturer is liable to the ultimate consumer for defective 
products sold by him. The facts of the case are well-known. The plaintiff drank a 
bottle of ginger beer, manufactured by the defendant, which was bought by a friend 
from a retailer who gave it to her. The bottle contained the decomposed remains of 
a snail2, which were not, and could not be, detected (as the bottle was opaque) until 
the greater part of the contents of the bottle was consumed. The plaintiff alleged 
that she was ill as a result of drinking a bottle of ginger beer, and she sued the 
defendant, who was the manufacturer of the ginger beer. The House of Lords held 
the defendant liable, based on the following ground enunciated by Lord Atkin: 
 
 
“a manufacturer of products, which he sells in such form as to show that he 
intends them to reach the ultimate consumer in the form in which they left 
him with no reasonable possibility of intermediate examination, and with 
the knowledge that the absence of reasonable care in the preparation or 
putting up of the products will result in injury to the consumer’s life or 
property, owes a duty to the consumer to take that reasonable care."85 
 
                                                 
84 [1932] All ER Rep 1 
85 [1932] All ER Rep 1 
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Liability for defective premises is also based on the liability of 
manufacturers of products, since premises are just one type of ‘product’.  Therefore 
the same principal can be used accordingly. 
 
 
 
In this case too, Lord Atkin gave the “neighbour” test which becomes the 
foundation of a whole new field of tortious  liability.  It was described as follows: 
 
 
 
“ …in English law there must be, and is, some general conception of 
relations giving rise to duty of care, of which the particular cases found in 
the books are but instances.  The liability for negligence…is no doubt based 
upon a general public sentiment or moral doing for which the offender must 
pay.   But acts or omission which any moral code would censure cannot in 
practical world be treated so as to give right  to any person injured by them 
to demand relief.  In this way, rules of law arise which limit the range of 
complaints and the extent of their remedy.  The rule is that you are to love 
your neighbour becomes in law, you must not injure your neighbour; and 
the lawyer’s question, who is my neighbour? Receive a strict reply.  You 
must take reasonable care to avoid acts or omissions which you can 
reasonably foresee would be likely to injure your neighbour.  Who, then, in 
law, is my neighbour?  The answer seems  - aperson who are so closely and 
directly affected by my act that I ought reasonably to have them in 
contemplation as being so effected when I am directing my mind to the acts 
or omissions which are called in question.” 
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From the foregoing statement it is clear that everyone owes a duty of care to 
anyone who is his “neighbour”.  Tortious  liability arise from breach of such duty 
which is imposed by law.  A person may be liable to anyone who might suffer as a 
result of his failure observe this duty.  The scope is very wide, it can extend to 
anyone as long as he or she is the “neighbour” according to the test described by 
Lord Atkin. 
 
 
 
In the 19th century, in Brown v. Boorman86, Lord Campbell in his speech 
in the House of Lords had formulated such liabilities that the right of recovery 
cannot be confined only to those cases where there is an employment without any 
special contract.  However, wherever there is a contract, and something to be done 
in the course of the employment which is the subject of the contract, if there is a 
breach of a duty in the course of that employment, the plaintiff may either recover 
in tort or in contract.87   
 
 
 
The decision was followed by Lord Denning MR in Esso Petroleum Co. 
Ltd. v. Mardon.88 His Lordship quoted with approval the authority of Viscount 
Haldane LC in Nocton v. Lord Ashburton where it was held:89 
 
 
 
 
                                                 
86 [1844] 11 CI. & Fin. 1; [1944] 8 ER 1003 
87  Ibid., at p. 44 and p. 1018, respectively 
88 [1976] 2 All ER 5, at p. 15 
89 [1914-15] All ER Rep. 45, at p. 54 
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“[A] solicitor contracts with his client to be skilful and careful. For failure 
to perform his obligation he may be made liable at law in contract or even 
in tort, for negligence in breach of a duty imposed on him.” 
 
 
 
Lord Denning MR in addition articulated that the same duty situation 
should be applicable to other professionals. He said: 
 
 
 
“A professional man may give advice under a contract for reward; or 
without a contract, in pursuance of a voluntary assumption of 
responsibility, gratuitously without reward. In either case he is under one 
and the same duty to use reasonable care.” 
 
 
 
Megaw LJ, in Betty v. Metropolitan Property Realizations Ltd. and 
Ors.,90 decided similarly. The plaintiffs were entitled to have judgment entered on 
the basis of tortious liability and breach of contract, assuming that the plaintiffs had 
established a breach by the first defendants of their common law duty of care owed 
to the plaintiffs. The Lord Justice held that it was the duty of the first defendants to 
examine with reasonable care the land, including the adjoining land, to see whether 
the site on which a house fit for habitation could safely be built. It was a duty owed 
to prospective buyers of the house, and accordingly, judgment was entered for the 
plaintiffs against the first defendants for the tort of negligence as well as for the 
breach of contract. 
 
 
                                                 
90 [1978] 2 All ER 445, at p. 453f 
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In University Court of the University of Glasgow v. William Whitfield 
and John Laing (Construction) (Third Party), 91 the same principle was applied, 
that a pursuer is entitled to a verdict in both delict and contract where duties under 
both branches of law are negligently breached. 
 
 
 
The standard of care demanded of a professional is "not one of insurance". 
Under the law, an expert is not required to be a perfectionist. The prevalent view is 
that the professional "warrants due care in seeking to obtain the desired result, but 
does not guarantee that result".92  In activities involving skill, a person’s duty is 
judged by the degree of skill normally shown by the ordinary skilled man 
exercising that special skill. 
 
 
  
In Yong & Co. v. Wee Hood Teck Development Corporation, reliance 
was placed on English authorities, inter alia, Midland Bank Trust Co. Ltd. v. 
Hett, Stubbs and Kemp 93, as regards liability of a legal practitioner for 
negligence and breach of contract. Syed Agil Barakbah FJ decided that at common 
law the retainer imposes upon him an obligation to be skilful and careful. His 
failure to fulfil his obligation may make him liable in contract for negligence 
whether he is acting for reward or gratuitously. Further, "like any other individual, 
a solicitor is liable for his wrongful acts and if the circumstances justify the charge, 
he may be made liable to his client in tort"94. It was held that the legal practitioner 
owed a duty not to injure his client by failing to do that which he has undertaken to 
do and which the client had relied on him to perform.   
                                                 
91 [1978] 2 All ER 445, at p. 453f 
92 Churchward, A.B, “Professional Negligence”, [1980] MLJ 1 vii, at p.IX 
93 [1978] 3 All ER 571   
94 [1984] 2 MLJ 39, at p. 45 
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In Bolam v. Friern Hospital Management Committee, 95 McNair J’s 
widely approved statement of principle says: 
 
 
 
“[W]here you get a situation which involves the use of some special skill or 
competence then the test as to whether there had been negligence or not is 
not the test of a man on the top of Clapham Omnibus, because he had not 
got this special skill. The test is the standard of the ordinary skilled man 
exercising and professing to have that special skill. A man need not possess 
the highest expert skill; it is well established law that it is sufficient if he 
exercises the ordinary skill of an ordinary competent man exercising that 
particular art.”96 
 
 
 
The test enunciated in Bolam is of general application and is not confined to 
a professional exercising the particular skill of medicine. The same test is 
applicable to other professionals in their respective disciplines. The law, therefore, 
requires that a person, in doing such a skilful act, shall exercise the skill of an 
ordinary competent human being of the same calling.97 The standard of care 
required of him is that he should do all that any skilful person could reasonably be 
expected to do in such a case.98 The standard of care seems to be very high nearing 
the top of the scale, nevertheless it is not as low as expected of an ordinary man on 
the Clapham Omnibus. The factor to be considered in determining a person under 
this category is the identity and the personal abilities and knowledge of that person. 
This does not depend on the fact that a person holds himself out as having any 
special skill. It is based on the actual performance of an act, which can safely be 
                                                 
95 [1957] 1 WLR 582 
96 ibid., at p. 586 
97 Percy, R.A., Charlesworth & Percy on Negligence, 8th Edn., The Common Law Library (No. 6), London: Sweet & 
Maxwell, (1990), p. 467 
98  Jones v. Bird [1822] 5 B & Ald 837 at p. 845; Emphasis added 
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done by a person with skill necessary to do it.99 Thus, the standard of care is judged 
according to what a person in a particular circumstance ought to have done and his 
foresight is also assessed according to circumstances and risks which ought to have 
been foreseen by such person.  
      
 
 
 The extent of the duty of care in Bolam was approved by the Privy Council 
in Chin Keow v. Government of Malaysia & Anor100. Although this case 
concerns also medical practitioner’s negligence, the principle is applicable to 
professional people in the building industry too. What is important are the 
guidelines provided for the professionals in exercising their skill and care towards 
their employers and others. 
 
 
 
The fact of the case is; a patient died after a procaine penicillin injection. 
The appellant, the deceased’s mother, claimed damages against the respondents, the 
Government and the doctor, alleging negligence that the doctor had failed to 
inquire or to carry out any tests to ascertain whether the deceased was allergic to 
penicillin. The medical opinion at the time was divided as to the value of sensitivity 
tests. The essential question for determination was whether the failure to make 
inquiry into the history of the patient was a negligent omission. Was there any duty 
laid on the doctor to make such inquiry? Ong J relied on McNair J’s test in Bolam 
and held the respondents liable for negligence and awarded the plaintiff damages 
and compensation. 
 
 
 
                                                 
99 Percy, R.A., op. cit, p. 468 
100 (1967) WLR 813 
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On appeal by the respondents, the Federal Court of Malaysia rejected Ong 
J’s decision. The Federal Court seemed to have thought that the evidence of 
medical witnesses of the highest professional standing or the evidence supported by 
references to the writings of distinguished medical men was required in 
establishing the standard of care of the doctor. In other words, a duty of care of a 
higher degree should be the test for the determination of the doctor’s duty. 
 
 
 
Before the Privy Council, the only issue upon the appeal was whether the 
Federal Court was right in rejecting Ong J’s decision. The Judicial Committee 
found that Ong J was right in adopting the test in Bolam. They disagreed with the 
Federal Court and held: 
 
 
 
“The test is the standard of the ordinary competent practitioner exercising 
professional skill ... [I]n speaking of the obligation to make due inquiry the 
medical witnesses were speaking from hindsight and not of what they 
consider to have been the reasonable requirement at the material time 
...”101 
 
 
 
It can be concluded that in applying the test, a professional man does not 
have to be compared with the competence of the best person in his profession. The 
test must reflect what a reasonably competent practitioner would do having regard 
                                                 
101 [1967] 1 WLR 813, at p. 817 
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to the standard normally adopted in the particular profession. It need not be of an 
extraordinary high standard. 
 
 
 
In a Scottish building case, Kelly v. City of Edinburgh District Council102 
the pursuer brought an action for damages against four defenders but proceeded 
against two, the City of Edinburgh District Council being owner of the flats in 
which the pursuer lived and the architects who designed them. The pursuer 
sustained severe personal injuries when he fell through the glass in the balustrade 
of the balcony of the seventh floor where he lived. After proof the Lord Ordinary 
assoilzied the City of Edinburgh District Council but found the architects liable in 
damages. Reference was made to the British Standard Code of Practice of which 
the defenders had or ought to have knowledge. It was said that it was their duty to 
have regard to any warnings provided in the provisions of the code. The defender 
architects reclaimed. The reclaiming motion was heard before the Second 
Division103 and was allowed. The Second Division held that the Code of Practice 
contained only recommendations on the usual and normal practice of architects. 
The code could not be given an evidential status in establishing negligence on the 
part of the defender architects. 
 
 
 
The question for determination before Lord Justice-Clerk, Lord Wheatley, 
was whether the pursuer has established against the defenders negligence which 
was causally connected with the accident. The pursuer submitted his grounds of 
fault against the defenders that the defenders ought reasonably to have foreseen – 
 
 
                                                 
102 [1983] SLT 593 
103 The Lord Justice-Clerk (Lord Wheatley), Lord Robertson and Lord Brand 
  
66
(a)     That a person like him using the access to the balcony passage-way might 
lose his footing and come in violent contact with the glass panel, and 
 
(b) That the glass panel might not be of adequate impact resistance to prevent 
any person from falling through it and thereby sustaining injuries. 
 
 
The Lord Justice-Clerk in his judgment said that the argument crystallised 
into two heads, namely (a) foreseeability and (b) proof of negligence. If the 
accident which occurred on the pursuer was not reasonably foreseeable, no question 
of negligence arises. His Lordship agreed with the finding of the Lord Ordinary on 
evidence that the accident was reasonably foreseeable. The facts showed that the 
size of the panel and the nature of the in-filling were such that clearly if sufficient 
force was applied against the glass it would break. If the force consisted of a human 
body, it would fall through the glass and fall to the ground below. The possibility of 
a person falling heavily against the glass panel was not so unlikely as to warrant it 
being ignored. The test propounded by the House of Lords in Hughes v. Lord 
Advocate 104, that the fact that the precise accident which occurred could not 
reasonably have been foreseen afforded no defence where the accident was caused 
by a known source of danger, was applied. 
 
 
 
On the issue of negligence, the Lord Ordinary, at the first instance, had 
attached considerable weight to the code of practice, holding that the defenders 
could not have acted with ordinary skill and care if they departed from the 
recommendations in the code without justification, or ignored it, as they did in this 
case. The Lord Justice-Clerk found that the Lord Ordinary seemed to be giving to 
the code something akin to the force attached to statutory regulations to the effect 
that in ignoring it and discounting the risk the defenders adopted a course which no 
                                                 
104 ibid 
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architect of ordinary skill would have taken if he had been acting in ordinary care. 
His Lordship concluded: 
 
 
 
“The Lord Ordinary erred both in giving to the Code of Practice itself the 
evidential status ... and in his legal approach to the issue of negligence.105” 
 
 
 
The pursuer therefore failed to establish negligence against the defenders on 
the standard required by law and lost the action. 
 
 
 
The defenders were professional architects responsible for the design of the 
building. Lord Robertson said that the law governing the standard of care owed by 
the defenders to the pursuers was laid down in the opinion of Lord President Clyde 
in Hunter v. Hanley106:  
 
 
 
“The true test for establishing negligence in diagnosis or treatment on the 
part of a doctor is whether he has been proved to be guilty of such failure 
as no doctor of ordinary skill would be guilty of if acting with ordinary care 
... To establish liability by a doctor where deviation from normal practice is 
alleged, three facts require to be established.”107 
 
 
                                                 
105 1983 SLT 593, at p. 598 
106 1955 SLT 213 
107 1983 SLT 593, at pp. 559-600 
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The essential facts are as follows: 
 
(a)     It must be proved that there is a usual and normal practice. 
 
(b)      It must be proved that the defender has not adopted that practice. 
 
(c)      It must be established that the course the professional defender adopted is 
one which no professional man of ordinary skill would have taken if he had 
been acting with ordinary care. 
 
 
 
The onus on a pursuer to establish these three facts is a heavy one. Lord 
President Clyde said that without all three his case would fail. It does not matter 
how far or how little the defender deviates from the ordinary practice. He said that 
"the extent of deviation is not the test. The deviation must be of a kind which 
satisfies the third of the requirements just stated"108. 
 
 
 
The architects’ alleged negligence, in the case, was put to the above 
mentioned tests. Lord Robertson held that "the test ... apply to an architect equally 
as to a doctor"109. His Lordship was satisfied that the case depended upon whether 
the pursuer had proved that the architects was guilty of negligence, according to the 
tests laid down, in the design of the balcony. There was ample evidence to establish 
that other architects in practice had used similar design in various parts of the 
country, but the design took cognisance of the risk to children which it was 
intended to prevent. His Lordship held that the pursuer’s case against the defenders 
failed. 
 
                                                 
108 1955 SLT 213, at p. 217 
109 1983 SLT 593, at pp. 600 and 601 
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4.3 Liability Claim and the Recovery of the Economic Loss 
 
 
 
Economic loss in respect of defective premises, relates to the loss resulting 
from the defect caused by the builder in the construction of the premise/building. 
This loss may be the loss for the repair of the defect, or the loss caused for not 
using the premise during the time of repair, eg, rentals paid for renting other 
premises, while the defective premises were being repaired. The main objection to 
the recovery of economic loss in tort, is that it extends liability to ‘an indeterminate 
amount for an indeterminate time to an indeterminate class’110. 
 
 
 
Here, the discussion will focus on the position adopted in England as 
regarding economic loss, and that adopted in Malaysia, where the courts have 
referred extensively to the English decisions. 
 
 
 
 
4.3.1 English Position 
 
 
 
From the views adopted lately by the English court, in respect of defective 
premises, the duty of care is limited to a duty to avoid inflicting injury to the 
ultimate consumer’s life or property, and there is no recovery for economic loss. 
However, the development of law on recovery for economic loss has had different 
                                                 
110 Per Cardoza CJ in the America case of Utramares v. Touche [1931] 255 NY 170. 
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developments, previously supporting the view that recovery for economic loss is 
possible, which lately has been conclusively rejected. 
 
 
 
In Dutton v. Bognor Regis Urban District Council, 111the plaintiff was the 
second purchaser of a house. Soon after she moved in, serious defects developed in 
the internal structure of the house. An expert investigation found that the internal 
foundations were unsound because they were built on the site of an old rubbish tip 
and that if the council’s inspector had made a careful inspection at the relevant time 
that fact could and should have been detected. The plaintiff sued the council on the 
ground that she suffered damage because of the negligent inspection done by 
council’s inspectors. 
 
 
 
In allowing the claim, the court held that the council was liable for 
conducting the inspection negligently (based on Donoghue v. Stevenson), and this 
liability was not limited to damages for physical injury but extended to the damage 
to the house and might also include economic loss. 
 
 
 
What the court did in this case was to recognise, that liability might arise, 
where there is damage to the defective product itself (in this case the house itself), 
independent of any damage for physical injury. 
 
 
 
                                                 
111 [1972] 1 QB 373. 
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The landmark decision on economic loss however, was reached by the 
House of Lords in Anns v. Merton London Borough Council  112where Dutton’s 
case was referred to with approval. The House of Lords held that a local authority 
which exercises statutory control over building operations is liable in tort, to a 
building owner or occupier for the cost of remedying a dangerous defect in a 
building which results from the negligent failure by the authority to ensure that the 
building was erected in conformity with applicable standards prescribed by 
building byelaws or regulations. In that case the plaintiff who took a long lease in a 
block of flats found cracks in the wall. The cause was inadequate foundation. The 
builder was sued together with the local council, the latter, for allowing the builder 
to construct the building on inadequate foundation or in failing to carry out 
necessary inspection or approving the foundation. The council was held liable, on 
the ground that it owed a duty to the plaintiff to exercise reasonable care and skill 
in carrying out the examination/inspection, and that the inspector failed to use 
reasonable care and skill. This liability extended to the recovery of those damages 
‘which foreseeably arise from the breach of duty of care, which may include 
damages for personal injury and damage to property. They may also include 
damage to the dwelling house itself’.113 
 
 
 
The effect of Anns’ case was generally to hold local authorities and, indeed, 
builders liable, not only where personal injury resulted from defective construction, 
but also where damage resulted to the very property which the builder had 
constructed.114 
 
 
 
                                                 
112 [1978] AC 728 HL. 
113 Ibid, p 759, per Lord Wilberforce. 
114 Smith, Vincent-Powell, Defective Buildings: Liability for Economic Loss, [1990] MLN 590 at 
pp. 590 - 591. 
  
72
Continuing the line of previous decisions, in Junior Books Ltd v. Veitchi 
Co Ltd  115a claim for loss of profits, which was considered as pure economic loss, 
was allowed. There the House of Lords held that since the relationship between the 
parties was sufficiently close, the scope of the duty of care was not limited to a duty 
to avoid causing foreseeable harm to persons or to property other than the subject 
matter of the work by negligent acts or omissions, but extended to avoid causing 
pure economic loss consequential on defects in the work. In that case the 
defendants were sub-contractors expressly nominated for the task by the plaintiffs 
because of their expertise and reputation as flooring specialists. The plaintiffs 
recovered damages for their wasted expenditure on defective flooring laid by the 
defendants and additionally recovered for their loss of profits during the time that 
their business was disrupted while a new floor was being laid.116 
 
 
 
The main reason for allowing the recovery for both losses, was the special 
relationship between the plaintiffs and defendants. 
 
 
 
This was the ‘golden’ era, where pure economic loss was recoverable. Later 
we find a shift in position, and the courts inclined to the contrary view. 
 
 
 
                                                 
115 [1983] 1 AC 520 
116 Contrast this case with that of Spartan Steel and Alloys Ltd v. Martin & Co (Contractors) Ltd 
[1973] QB 27, where the plaintiff recovered only his loss for the damaged melt inside the furnace as 
a result of the power cut caused by the defendant, but not the loss of profits they would have secured 
for processing four other melts during the power cut. The first loss was classified as consequential 
loss, which was recoverable, and the second was considered pure economic loss which was not 
recoverable. 
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So, if the damage was outside the range of what was reasonably 
foreseeable, it was outside the scope of the manufacturers’ duty of care, and not 
recoverable117.  Even if the harm was foreseeable, it did not automatically lead to a 
duty of care, and accordingly there was no general rule that proof of foreseeable 
economic loss caused by a defendant would automatically establish a successful 
claim in negligence, and as a result no claim for economic loss could be brought, 
unless there was a contractual relationship between the parties.118 
 
 
 
In D & F Estates Ltd v. Church Commissioners, 119 the court held that 
purely economic loss was not recoverable in tort under the principle in Donoghue 
v. Stevenson. It rejected the view that a plaintiff can recover the costs of the repair, 
when he discovers the defect in a product, and before damage is suffered he repairs 
the defect. Lord Bridge said: 
 
 
 
If the hidden defect in the chattel is the cause of personal injury or of 
damage to property other than the chattel itself, the manufacturer is liable. But if 
the hidden defect is discovered before any such damage is caused, there is no 
longer any room for the application of the Donoghue v. Stevenson principle. The 
chattel is now defective in quality, but is no longer dangerous. It may be valueless 
or it may be incapable of economic repair. In either case the economic loss is 
recoverable in contract 120[emphasis added] by a buyer or hirer of the chattel 
                                                 
117 M/s Aswan Engineering Establishment Co v. Lupdine Ltd [1987] 1 WLR 1. 
118 Simaan General Contracting Co v. Pilkington Glass Ltd (No 2) [1988] 1 All ER 791 CA. 
119 [1989] AC 117. 
120 The theory of privity of contract, seems to be the main difficulty in allowing a recovery for 
economic loss. Although a contractor/builder should be liable for defects, it is only the one who has 
a contractual relationship that can sue, and not another person, although he may suffer loss. A 
reform in this theory is very much needed but there is nothing being done yet. As to the privity of 
contract fallacy and its difficulties see Cooke & Oughton, The Common Law of Obligations, 2nd 
edn, Butterworths 1993, pp. 15 - 16, and pp 416 - 419. 
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entitled to the benefit of a relevant warranty of quality, but is not recoverable in 
tort by a remote buyer or hirer of the chattel.121 
 
 
 
Finally in Murphy v. Brentwood District Council 122 the House of Lords 
conclusively rejected the view that economic loss is recoverable in the tort of 
negligence. In that case the Brentwood District Council, referred the plans for the 
building of a house to consulting engineers acting as independent contractors. In 
reliance upon the consulting engineer’s advice, which had not taken account of 
calculation errors in the design of the foundation, the council passed the plans and 
as a result the house was built with a defective foundation. While the plaintiff was 
occupying the house, the foundation cracked and consequently there was extensive 
damage to the walls and pipes of the house. The plaintiff sold the house £35,000 
less than its market value in undamaged condition and claimed damages for 
negligence against the council. 
 
 
 
The House of Lords held that the council owed no duty of care to the 
plaintiff in respect of the damage sustained, and that the loss suffered being pure 
economic loss was recoverable only in contract. Anns’ case was departed and 
Dutton was overruled. However, the House of Lords, did not disturb the decision in 
Junior Books’, and upheld that in cases of special relationship between the 
manufacturer of a chattel and an that chattel, such pure economic loss might be 
recoverable. Another ground given by the House in rejecting the view that recovery 
for economic loss was possible, was that ‘the purposes of the Act of 1936 [Public 
Health Act] are concerned with averting danger to health and safety, not danger of 
damage to property’. Last but not least, the English Defective Premises Act 1972, 
                                                 
121 [1989] AC 1171 at 177 
122 1991] 1 AC 398. 
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imposes ‘a liability which falls far short of that which would be imposed upon them 
by Anns. There can be therefore no policy reason for imposing a higher common 
law duty on builders, from which it follows that there is equally no policy reason 
for imposing such a high duty on local authorities. Parliament is far better equipped 
than the Courts to take policy decisions in the field of consumer protection’.123 
 
 
 
As it is clearly seen, the English position is based on statute, ie, Public 
Health Act 1936 and Defective Premises Act 1972. Meanwhile in Malaysia there 
are no such statutes, and as such it is not necessary to adopt the English approach. 
However, let us examine the position adopted in Malaysia by the courts. 
 
 
 
4.3.2 Malaysian Position 
 
 
 
In Malaysia, while a plaintiff may have a recovery for economic loss from a 
builder/contractor, he cannot recover from the building control authority, since this 
authority has statutory immunity from such actions. 124 
 
 
 
Previously, in Teh Khem On v. Yeoh & Wu Development Sdn Bhd, 125 the 
High Court held that in an action for negligence between parties who have no 
contractual relationship, claims for pure economic loss would not be allowed. In 
that case, the purchasers purchased a house from the vendor/builder. After taking 
                                                 
123 [1991] 1 AC 398 at p. 498, per Lord Jauncey of Tullichettle 
124 Section 95 of the Street, Drainage and Building Act 1974. 
125 [1996] 2 CLJ 1105 
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possession, they found cracks on the wall, the ground was uneven and the upstairs 
bathroom leaking. This was repaired by the vendor/builder but subsequent defects 
appeared. This led to a series of claims and counterclaims between the purchasers, 
the vendor/builder and the architects and engineers who were involved in the 
design and drawing of the house. Although the court dismissed the claim against 
the architects and engineers, as being for purely economic loss, the plaintiff was 
‘handsomely rewarded’, since the builder was contractually liable to the plaintiff.126 
 
 
 
However lately, in Dr Abdul Hamid Abdul Rashid v. Jurusan Malaysia 
Consultants,127 the court held that a claim for purely economic loss is recoverable. 
The plaintiffs, who were husband and wife, were owners of a piece of property. 
They hired the first defendant, an engineering firm, to construct a double storey 
house on their property. Plans of the house were signed by the fourth defendant, the 
proprietor of the first defendant, who was a registered engineer at the material time. 
The building plans were approved by the second defendant, the town council, with 
its usual specifications and conditions. The house was completed and handed over 
to the plaintiffs but no certificate of fitness was issued although an investigation 
was done by the second defendant. About three and a half years later, the house 
began to collapse due to landslide and the plaintiffs were forced to evacuate the 
premises. The plaintiffs claimed against the defendants for breach of contract. The 
High Court held that the first and/or fourth defendants were liable for breach of 
contract and negligence, and that a claim for pure economic loss is entertainable in 
an action for negligence. 
 
 
 
                                                 
126 This can be seen from the fact that the damages awarded for the costs of remedying the defect, 
was RM98,625, whereas the value of the house itself was RM78,500. At the same time, damages 
were awarded for the cost of investigation into the damage by the experts engaged by the plaintiff, 
amounting to RM21,141.35. 
127 [1997] 3 MLJ 547 
  
77
James Foong J, considered the law applicable to economic loss, and dealt 
with the English cases on this issue. 128 Further he considered The Khem On’s case, 
and commented in the following words on Peh Swee Chin FCJ’s opinion in that 
case: 
 
 
“Though not directly stating the reason for his preference, the court was of 
the view that it was founded in the fear of extending the scope of liability 
‘for an indeterminate class’. It is rather unfortunate that we are deprived of 
Peh Swee Chin FCJ’s further elaboration and in depth reasonings for 
which he is highly acclaimed, particularly when ‘there are many cases 
which are not mentioned in the judgment and which allowed recovery of 
pure economic loss in an action for tort’, but he felt that ‘this is neither the 
place nor the time to discuss all of them’.129 
 
 
 
Then James Foong J, went on to consider the pros and cons of allowing 
recovery for economic loss. 
 
 
For those against allowing the claim for pure economic loss, it is primarily 
to avoid the creation of liability ‘for an indeterminate amount for an indeterminate 
time to an indeterminate class’, to quote Cardozo CJ in the American case of 
Utramares v. Touche (1931) 255 NY 170, otherwise it would ‘open an exceedingly 
wide field of claims’ or creating ‘endless indeterminate liability’ or ‘the overkill 
may present its own disadvantages’. On the opposing camp in favour, one has 
                                                 
 
128 His Lordship dealt with the following cases: Donoghue v. Stevenson [1932] Ac 562, Dutton v. 
Bognor Regis UDC [1972] 1 QB 373, Anns v. Merton London BC [1978] AC 728, Junior Books 
Ltd v. Veitchi Co Ltd [1983] 1 AC 520, D & F Estates Ltd & Ors v. Church Commissioners for 
England & Ors [1989] AC 177, Murphy v. Brentwood District Council [1990] 2 All ER 908. See 
above pp 1 - 2 & 4 - 9. 
129 [1997] 3 MLJ 546 at p 563. 
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community’s expectation and demand of third parties’ to exercise due care and 
compliance with relevant by-laws, or the deprivation of relief would not justify the 
economic loss, suffered on the defective product, or the moral duty of third party to 
exercise care. 
 
 
 
Of all the reasons against allowing pure economic loss, the fundamental 
rationale is still to prevent the creation or extension of liability to ‘an indeterminate 
amount for an indeterminate class’. But this could be a misconception and an 
unallied fear. Interpreting through the circumstances of all the cases cited, the 
amount of damages so claimed is not an indeterminate amount. They are the 
expenses and costs involved in repairing, making good or replacing the defective 
product, or cost that may be involved in ensuring the defective product is of the 
condition that it should be in the first place. As for indeterminate time, it may be 
true that liability to a subsequent owner might be greater than the first owner but as 
the High Court in Australia in Bryan v. Maloney (1995) 128 ALR 163 states, it can 
be ‘limited by the element of reasonableness both in the requirement that the 
damage be foreseeable and in the content of the duty of care’.130 
 
 
 
As to the question of indeterminate class James Foong J relied on the 
Australian131 case of Bryan v. Maloney [1995] 128 ALR 163 where it was said that 
‘the similarities between the relationship between the builder and the first owner 
and the relationship between builder and subsequent owners as regards the 
particular kind of economic loss are of much greater significance than the 
                                                 
130 Ibid, p 563 - 564. 
131 Besides Australia, he also referred to decisions of other jurisdictions, ie, New Zealand 
(Invercargill City Council v. Hamilton [1996] 1 All ER 756); Canada (Winnipeg Condominium 
Corp No 36 v. Bird Construction Co Ltd & Ors [1995] 121 DLR (4th edn) 193); Singapore (RSP 
Architects Planners & Engineers v. Ocean Front Pte Ltd & Anor Appeal [1996] 1 SLR 113); where 
recovery for economic loss was allowed. See pp 561 - 562 of the judgment. 
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differences to which attention has been drawn, namely the absence of direct contact 
or dealing and the possibly extended time in which liability might arise. Both 
relationships are characterized, to a comparable extent by the assumption of 
responsibility on the part of the builder and likely reliance on the part of the 
owners’.132 
 
 
 
Finally James Foong J, drew a difference between the English and 
Malaysian positions. As to the former, there is the Defective Premises Act 1972, 
which is not found in Malaysia. As to the latter he concluded: 
 
 
 
“ To adopt the decision of Murphy and D & F Estates which are based on a 
foreign policy of no application here would leave the entire group of 
subsequent purchasers in this country without relief against errant builders, 
architects, engineers and related personnel who are found to have erred. If 
there is any fear that this approach may encumber the local authorities to 
pay out substantial claims due to their negligence in granting approvals or 
inspecting building works, there is s. 95 of the Street, Drainage and 
Building Act 1977 which prohibits such authorities from being sued…. it is 
the opinion of the court that a claim for pure economic loss can be 
entertained in an action for negligence.”133 
 
 
 
Although in Abdul Hamid’s case, the court found that a recovery for pure 
economic loss is possible, in the latest case of Pilba Trading & Agency v. South 
                                                 
132 [1997] 3 MLJ 546 at p 564. 
133 Ibid, p 565. 
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East Asia Insurance Bhd, 134 this recovery was limited only to physical damage 
caused to the object. In that case the appellant sent its damaged car for repair at a 
workshop appointed by the respondents. The repairs took almost two months (59 
days) and the appellant claimed damages for the expenses occurred during those 59 
days in hiring alternative transport, on the round that the respondents were 
negligent for delaying the repair for 59 days. Muhammad Kamil J held that the 
respondents were not liable, as the appellant did not prove that the respondents had 
neglected to carry out their duties. Further, the alleged loss was purely economic 
loss, and it was not recoverable even if foreseeable. He said: 
 
 
 
“… in the instant case, this loss is alleged economic loss which included the 
expenses incurred by the appellant in hiring of alternative transport while 
the vehicle was still in the workshop. It is a financial or pecuniary loss and 
does not involve any physical damage or the danger of physical damage to 
the property of the appellant. It is a case concerning pure economic loss. It 
is quite distinct from cases of economic loss involving physical damage.” 
 
 
 
If the respondents had, instead, physically damaged the appellant’s car, then 
any financial loss suffered by the appellant flowing from the physical damage may 
be claimed against the respondents. Because the loss in this case is purely 
economic, being unable to rely on physical damage, the established legal position 
in regard to this is to preclude such claims even where foreseeable.135 
 
 
 
                                                 
134 [1998] 2 MLJ 53. 
135 Ibid, p 61 
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It is regretted that while reference was made to the English decisions, no 
Malaysian decision was cited. 
 
 
 
While in England the position is clear, ie, there is no recovery for pure 
economic loss based on negligence, in Malaysia there are contradicting decisions, 
and there is no conclusive view as to whether there is a recovery for economic loss 
based on negligence. 
 
 
 
While the decision in Abdul Hamid’s case is to be recommended, that in 
Pilba Trading may be considered as simply obiter. The position in Pilba Trading 
seems to be that pure economic loss is not recoverable, unless as a result of a 
physical damage to the product/object itself. However, the argument here would be 
that this is not the ratio decidendi of the case, because based on the facts there was 
no negligence, and the issue on whether economic loss is recoverable or not was 
simply unnecessary to deal with. The defendant would not be liable, even if the 
court would have considered that economic loss was recoverable, for the simple 
reason that he was not negligent. 
 
 
 
What may be suggested here, is that if the plaintiff can recover in contract, 
such as in Teh Khem On’s case, then it would be only a moot question on whether 
the architects, engineers and other related parties, should be held liable in 
negligence, since the plaintiff would have recovered his loss. But when there is no 
such contractual relationship, the plaintiff can sue under the tort of negligence to 
recover his economic loss. However since this last issue is not definitely decided it 
still remains to be seen what the approach is going to be in the future. 
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4.4 Conclusion 
 
 
 
 As a conclusion,  it can be seen that, the theory of liability lies on the nature 
of the relationship and revolves around the nature of the duty of a person owe to 
another person.   It is very clear that. Contractual duties lies within the terms and 
condition stipulated and imposed by the agreement.  The terms and conditions in 
the agreement are set out and agreed by the contracting parties themselves and as 
such enforceable by the parties to the contract only.    However the situation is 
different in the tortious duties whereby they are imposed by common law of the 
country.  They are owed to anyone who might be injured as a result of wrongful act 
or omission committed by another person.  Hence, to relate to this research, it can 
be concluded that the liability of the local authority towards any parties involved in 
the residential development arises out of  tortious duties and not contractual duty 
since there is no contractual agreement between the local authority and the parties 
involved unlike the other parties to the residential project such as consultants, the 
professionals and others.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
CHAPTER 5 
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CHAPTER 5 
 
 
 
 
LIABILITY OF LOCAL AUTHORITY 
 
 
 
5.1 Introduction 
 
 
   
The local authority is a party who is bestowed with a power to approve the 
working drawings for a proposed building136. When the drawings are approved, the 
local authority issues a permit to construct137, which confirms that the design, 
layout and construction methods are acceptable. They are also responsible to grant 
the “Certificate of Fitness for Occupation”138 after the erected building has been 
constructed according to the specification without any nuisance.  
 
 
 
However, under the inspection and approving work, there are not limited 
only to the local authority but also it commits the expertise of the government’s 
bodies or corporate agency to make sure the work done according to the 
                                                 
136 Section 3 Uniform Building By Law 1984 
137 Section 13 Uniform Building By Law 1984 
138 Section 25 Uniform Building By Law 1984 
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specification139.  The town planner is an example of authority that controls the 
building projects with a power to approve the overall design and the position of a 
building. They are not usually concerned with the detail of a building design, but 
they want to make sure that the building will fit into the area. The things within the 
considerations of the planners among others the type of proposed building, the 
height of the building, the materials that will be used to construct the building and 
the  access to the building.  Nevertheless, the final body who collect the whole 
package of the requirements and the  issuance  of a permit to construct in the 
residential development is the local authority.   It is still lies within the duties and 
functions of the local authority.   
 
 
 
Therefore, this Chapter  analyzes the extent of the local authority’s liability 
through the discussion on the  documentations which is based solely on the 
provisions in the various local legislations,  and also through the discussion on the 
decided cases, locally or from the foreign jurisdictions like UK, New Zealand  and 
Australia. 
 
 
 
5.2 Documentation analysis 
 
 
 
The discussion on the relevant governing legislations  has been done under 
Chapter 2140 and Chapter 3141 of this research study.  The discussion was based on 
the legislations of  the Town and Country Planning Act 1976, Streets, Drainage and 
Building Act 1974 and Uniform Building By laws 1984.    The roles and functions 
                                                 
139 Section 3 Uniform Building By Law 1984 
140 pg. 32-37 
141 pg. 42-48 
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of the local authority were discussed especially the necessary steps of  the process 
in giving approval, be it planning approval or the building approval.  This was 
made in order to determine which part of its roles that warrant the local authority to 
be liable if it fails to exercise them accordingly and which part of the process that 
the omission of it may warrant the local authority liable. 
 
 
 
5.2.1 Observation 
 
 
 
In general, judging from the roles and functions that has to be performed by 
the local authority specified under the Acts involved, the “door” of the local 
authority  to be claimed liable for any of its wrongful acts or omission  is actually 
widely opened.  Reason being is that, as an approval body to the planning 
permission application, it is the responsibility of the local authority to take great 
reasonable care to ensure that  the best decision arrived out of the documentations 
submitted to them. The simple test of Donoghue’s case is already sufficient enough 
to “catch” this issue.   Residential project is something that one could foresee the 
possibilities of dissatisfaction of many parties.  The duty of care is there on the 
local authority to exercise sufficiently in order to provide the better environment, 
better standard of life  to the residence within its jurisdiction.  
  
 
 
However, it is also correct to say that the local authority cannot encroach 
into the professionalism of another party, in the case of residential development, 
the consultants, architects or anybody related to that project.  But, the provisions in 
Section 21142, section 5143, subsection 21(4)144 and subsection 21(6)145 Town and 
                                                 
142 Town and Country Planning Act 1976 
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Country Planning Act 1976 for an example gives ample space for the local 
authority to exercise its power to ensure that the planning permission applied by the 
developer complies with the safety needs in erecting buildings, in particular houses 
in the residential development.  If the local authority fails to exercise these powers 
to its satisfaction, the local authority will not be able to ensure that the residential 
development in its area is within the controlled supervision.  Otherwise, if local 
authority  does not exercise these powers correctly, or sufficiently, then it can be 
subjected to liability.  
 
 
 
However, the common knowledge and common excuse by many is, the 
immunity of this authority us provided under section 95 streets, drainage, 
building Act 1974. This section seem to be the barrier for the possible legal 
action taken against the local authority for its harmful Acts or omissions. 
 
 
 
Nevertheless, more interesting findings and arguments can be seen in the 
analysis of the cases below.    
 
 
 
5.3 Cases analysis 
 
 
 
This approach is consider the better approach of the writer to see the stand 
of Malaysia in the issue of the liability on the local authority.  From the judgments 
                                                                                                                                        
143 Town and Country Planning Act 1976 
144 Town and Country Planning Act 1976 
145 Town and Country Planning Act 1976 
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of the courts, the public could see better approach in determining the liability of a 
party, and to put the blame on  them for defects or damages in residential 
development.  The discussion will be based on decided cases  locally, and for better 
understanding, study is also made in foreign jurisdictions like UK and Australia 
Courts. 
 
 
 
5.3.1 Dr Abdul Hamid Rashid v Jurusan Malaysian Consultants 146 
 
 
 
Fact of the case: 
 
 
 
The plaintiffs claimed that sometime in early 1984, they wanted to build a 
double-storey bungalow (hereinafter referred to as “the bungalow”) on Lot 
No. 3007, Mukim of Ulu Kelang, Gombak, Selangor, belonging to them and 
the bungalow was intended to be their residential home.  The plaintiffs then 
engaged the services of the 1st defendant, a firm of civil and structural 
engineers who was then practicing at 201-A (1st floor), Jalan Imbi, Kuala 
Lumpur.  The plaintiffs claimed that when they went to the office of the 1st 
defendant, the 4th and 5th defendants claimed to be the partners of the 1st 
defendant’s firm.  During the trial it was established that the 5th defendant 
was only a clerk and a draughtsman of the firm and not a partner.  At the 
recommendation of the 1st defendant, the plaintiffs entered into a written 
agreement (the building contract) with one Yap Foot Ching (hereinafter 
referred to as “the contractor”) to build the bungalow.  One of the terms 
and conditions of the building contract was the contractor was to perform 
                                                 
146 [1997] 3 MLJ 546 
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the works shown in the drawings and the specifications prepared by or 
under the direction of the 1st defendant.  It is not disputed that the bungalow 
was duly completed and the plaintiffs and their family moved into the said 
building when the contractor handed over vacant possession to the 
plaintiffs on 11.4.1985.  
 
 
 
The claim of the plaintiffs against the 2nd defendant (a corporate body 
established under the Local Government Act 1976) was that the 2nd defendant being 
the District Council where the bungalow was situated  has legal duties which 
amongst others include:  
 
 
 
(a)  to do or cause to be taken or done such steps or acts so as to prevent matters 
which are likely to endanger public safety or cause damage to property 
within the local authority area including and not limited to the proper 
supervision and examination of proper and safe drainage and flow of water 
within the area and the  removal of any dangers arising there from;  
 
(b)  the supervision and approval of, inter alia, building plans in respect of 
buildings and other structures proposed to be built or erected within local 
authority area.  
 
 
 
 The 2nd defendant in their statement of defence denied that they own any 
legal duty as averred by the plaintiffs in their re-amended statement of 
claim.  The 2nd defendant further stated in their defence that pursuant to the 
Local Government Act, the 2nd defendant merely had the power to execute 
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works of such general advantage to the inhabitants of the local authority 
areas and to do all things necessary or conducive to the public safety, health 
and convenience.  The 2nd defendant also stated that they were not 
responsible for any alleged loss, damage or expense incurred or suffered by 
the plaintiffs.  
 
 
 
 
The learned Judge found that the claim by the plaintiffs against the 2nd 
defendant is based on negligence and breach of statutory duties.  The learned trial 
Judge found that the plaintiffs failed to establish the specific provisions in the 
statute where the 2nd defendant had breached except may be the following 
provisions:  
 
 
 
“(a)    Section 101(ee) of the Local Government Act relates to “the local authority 
shall have the power to divert, straighten, define and canalize the course of 
any stream, channel or watercourse”;  
 
(b)     Section 53(1) of Act 133 requires local authority to    maintain and keep in 
repair watercourses under the control of the local authority;  
  
(c)   Section 70A of Act 133 empowers the local council to order cessation of 
earth works where the safety of life or property is affected or is likely to be 
affected;  
 
(d)     By-law 8(3) and 17 Uniform Building By-Laws 1984    confer powers on 
local authority to disapprove building and structural plans submitted for its 
approval;  
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(e)     By-law 10 of the Uniform Building By-Laws 1984 sets out requirement for 
building plans submitted to the local authority must contain complete lines 
of surface water discharge to the proposed drains, which the plaintiffs claim 
is absent in the site plans for their lot submitted by the 1st and/or 4th 
defendants;  
 
(f)  By-law 25(2) of the Uniform Building By-Laws requires that “all … open 
spaces in and around buildings shall be suitably protected against soil 
erosion”, of the 2nd defendants have failed to ensure relevant steps to protect 
this.”  
 
 
The learned trial Judge dismissed the claim against the 2nd defendant on the 
following grounds:  
 
(a) Firstly, whether the pleadings of the plaintiffs have sufficiently disclose 
material facts to support the plaintiffs’ claim for breach of statutory duty 
against the 2nd defendants.  In order to succeed under a cause of action for 
breach of statutory duty the plaintiffs must show that they came within the 
class of person intended by an Act or regulation to be protected, that the 
statutory provision was broken, and that they suffered damage and that this 
damage was caused by the breach of the provision ....  In essence the entire 
claim based on breach of statutory duty depends on the provision of the 
statute or by-laws being alleged to be breached.  The affected legal 
provision has thus become a material fact that needs to be disclosed, for 
failure to do so the defendant will be caught by surprise and be prejudiced in 
their defence.   
 
(b) Secondly, the Uniform Building By-Law 1984 in which various provisions 
are said to have been breached did not come into force in the State of 
Selangor until 1.1.1986.  The building plans of the house was submitted 
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around 1984 and the completed house was handed over for possession to the 
plaintiffs on 11.4.1985.  Therefore any allegations for breach of statutory 
duties which involve the 2nd defendants in respect of this piece of legislation 
before it came into force cannot be sustained, there being no enacted statute 
at the material time to be breached.  Though the 2nd defendants may have 
relied on this by-law as a guideline in the course of their duties before the 
enactment of this statute in the State of Selangor, but in a claim for breach 
of statutory duty reliance must be on a lawful enactment and not on a piece 
of legislation that has no force of law in a particular area.  
 
 
(c) Thirdly, by virtue of section 95 of Act 133:  
 
‘The State Authority, local authority and any public officer or employee of 
the local authority shall not be subjected to any action, claim, liabilities of 
demand whatsoever arising out of any building or other works carried out 
in accordance with the provisions of this Act or any by-laws made 
thereunder or by reason of the fact that such building works or plans thereof 
are subject to inspection and approval by the State Authority, or such public 
authority and nothing in this Act or any by-laws made thereunder shall 
make it obligatory for the State Authority or the local authority to inspect 
any building, building works or material or the site of any proposed 
building to ascertain that the provisions of this Act or any by-laws made 
thereunder are complied with or that plans, certificates and notices 
submitted to him are accurate.’ ”  
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5.3.2   Starting with New Zealand, the case of Invercargill City Council v Hamlin 
(1996) 1 ALL ER 756 refused to follow Murphy v Brent wood district council147 .  
Ironically this is an appeal heard before the Privy Council which affirmed the 
decision of the New Zealand Court of Appeal for upholding the trial judge’s 
finding that the City Council were liable for negligence to the plaintiff based on the 
following facts.  The plaintiff contracted a builder who sold him the land to 
construct a house thereon.  In the course of construction a building inspector from 
the City Council inspected and approved the work as in accordance with the 
Council’s by-laws.  Years later cracks appeared in the house leading to this 
plaintiff’s claim against the City Council.  The reasons forwarded by the Privy 
Council for not adopting D & F Estates Ltd148 and Murphy appear to be:  
 
 
(a)  New Zealand Court of Appeal is entitled to develop the Common Law of 
New Zealand according to local policy consideration in areas of Common 
Law which are developing;  
 
(b)  And the perception in New Zealand is that the community standards and 
expectation demanded the imposition of a duty of care on local authorities 
and builders alike to ensure compliance of by-laws, and the Court of Appeal 
of New Zealand has built up a long line of authority based on link concept 
of control by the local authority of building works through the enforcement 
of its by-laws, and reliance on that control by the purchaser.  
 
 
     
5.3.3  In Australia, initially in the case of Sutherland Shire Council v Heyman & 
Anor (1984-1985) 157 CLR 424 found that the Council was not guilty of 
negligence for approving plans which subsequently showed inadequate 
footings. The learned trial judge rejected a contention that the Council was 
                                                 
147 (199) 
148  
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negligent in giving its approval to the plans and specifications submitted to it. He 
held that "the plans as approved were adequate protection to ensure compliance 
with the [Local Government] Act if all the conditions were fulfilled including an 
inspection being carried out". In argument before the court, counsel for the 
respondents did not challenge this finding, but submitted that the Council was 
negligent either in carrying out such inspections of the building as were made by its 
officers while the building was in the course of construction or in failing to make 
the inspections that ought to have been made. Clause 1(b) of the conditions of the 
building permit appears to have been designed to give the Council an opportunity 
to inspect the foundation trenches before the foundations were laid.  
 
 
 
 
 5.3.4  However in their latest landmark decision in Bryan v Maloney (1995) 128 
ALR 163, the High Court of Australia by a majority supported the trial judge’s 
ruling that the Council was liable for negligence to a subsequent owner of the 
property who was put to loss by the defective house.   
 
 
 
5.3.5 These 3 are very famous and  landmark cases in Malaysia on the issue of 
liability of the local authority. The cases are Stephen Phoa Cheng Loon & Others 
V,.Highland Properties Sdn Bhd & Ors,149 Arab-Malaysian Finance Bhd V. 
Steven Phoa Cheng Loon & Ors 150 Majlis Perbandaran Ampang Jaya  V. Steven 
Phoa Cheng Loon & 81 Others151 
 
 
                                                 
149 [2000] 4 CLJ 508 
150 (2003) 1 CLJ 585 
151 (2006) 2 CLJ 1 
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Majlis Perbandaran Ampang Jaya (MPAJ) was named as the 4th defendant in these 
cases. This is a very famous and a landmark case in Malaysia on the issue of 
liability of the local authority.  There are so many interesting arguments brought by 
the Learned Counsel in this case. To better understanding the issue on liability, 
detail discussion shall be made accordingly. 
 
 
 
In this case152 the High Court learned judge stated that, as a local authority, 
the 4th defendant owes a duty of care to the plaintiffs to use reasonable care, skill 
and diligence to ensure that the hill slope and the drainage thereon were properly 
accommodated before approving building or other related plans, and during 
construction stage, to comply with and to ensure the implementation of drainage 
system. Then when CFs were applied for, there should be proper and thorough 
inspection on whether the buildings so built were safe in all aspect and not just 
confined only to the structure. And after the Highland Towers was erected, to 
ascertain drainage requirement in the area was adequate to ensure slope stability 
behind Block 1. Then subsequent to the collapse of Block 1, measures should have 
been taken to prevent recurrence of the tragedy to Block 2 & 3.  
 
 
 
Besides the above, which are associated with buildings, the plaintiffs have 
accused this defendant for being negligent in not maintaining the East Stream 
which is under the jurisdiction of this defendant. s. 49 of the National Land Code 
(NLC), s. 3 of the Water Act 1920 and ss. 53 and 54 of the Street, Drainage & 
Building Act are cited together with the case of Azizah Zainal Abidin & Ors. v. 
Dato' Bandar Kuala Lumpur [1995] 5 CLJ 565. The Counsel explains that "river" 
under the definition section (s. 5) of the NLC includes streams and watercourses 
and any deviation thereof. The ownership of these belongs to the Ruler of the State 
                                                 
152 [2000] 4 CLJ 508 
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in which the streams or watercourses are located - see s. 49 NLC and s. 3 of the 
Water Act. In our present case the East Stream is definitely in the State of Selangor 
and therefore His Royal Highness, The Sultan of Selangor, is the purported owner. 
But under ss. 53 & 54 of the Street, Drainage & Building Act, the 4th defendant, 
being the local authority of the area, has a duty to maintain "watercourses" within 
its jurisdiction. And "watercourses" under ss. 53 and 54 of the Street, Drainage & 
Building Act, as defined in the case of Azizah Zainal Abidin & Ors v. Dato' Bandar 
Kuala Lumpur (supra), include streams and rivers. Thus, possessed of this duty, 
Mr. Navaratnam alleges that the 4th defendant has breached its duty of care when it 
failed and/or neglected and is still failing and/or neglecting to maintain this stream, 
which was a major factor that caused the collapse of Block 1 and is an important 
element in ensuring the instability of the slope behind Block 2 & 3 at the present 
moment.  
 
 
 
The learned judge further stated that based on the facts as disclosed he 
found such duty of care exists and this duty has been breached by this defendant 
resulting in damages to the plaintiffs.  However, though negligent for the acts 
stated, the main thrust of the 4th defendant's defence is its claim for immunity 
offered by section 95(2) Of Street, Drainage & Building Act  
 
 
 
This section provides:  
 
 
“The State Authority, local authority and any public officer or officer or 
employee of the local authority shall not be subject to any action, claim, 
liabilities or demand whatsoever arising out of any building or other works 
carried out in accordance with the provision of this Act and any by-laws 
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made thereunder or by reason of the fact that such building works or plans 
thereof are subject to inspection and approval by the State Authority, local 
authority, or such public officer or officer or employee of the State 
Authority or the local authority and nothing in this Act or any by-laws made 
thereunder shall make it obligatory for the State Authority of the local 
authority to inspect any building, building works or materials or the site of 
any proposed building to ascertain that that the provisions of this Act or 
any by-laws made thereunder are complied with of that plans, certificates 
and notices submitted to him are accurate. “ 
 
 
 
In evoking this provision for the benefit of the 4th defendant, the learned 
counsel cited the judgement in Dr. Abdul Hamid Rashid v. Jurusan Malaysian 
Consultant & Ors 153 supporting the concept of economical loss is recoverable.  
 
 
“If there is any fear that this approach may encumber the local authorities 
to pay out substantial claims due to their negligence in granting approvals 
or inspecting building works, there is section 95 of the Street, Drainage and 
Building Act, 1974 (Act 133) which prohibits such authorities to be 
sued.”154 
 
 
 
In this case, faced with this limitation, the plaintiffs' counsel advanced the 
following arguments to overcome this obstacle.  
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(a) The first is based on the Federal Court decision of MPPP v. Syarikat 
Berkerjama-sama Serbaguna Sungai Gelugor 155which says that:  
 
“unless there are special circumstances governing a particular case, 
notwithstanding a privative clause, of not to be challenged, etc kind, 
judicial review will lie to impeach all errors of law made by an 
administrative body or tribunal and, we may add, inferior courts.”  
 
 
 
But, according to the Learned Judge in this case, where are the special 
circumstances in this case to qualify this court's intervention? The negligent acts of 
the 4th defendant were not done ultra vires nor were they involved in creating an 
error in the law. This is a case of negligence and the legislature had promulgated 
that the 4th defendant, being the local authority, should be excused.  
 
 
(b) The second is based on the argument that since s. 95(2) of the Street, 
Drainage & Building Act does not harmonize with s. 7(3) of the 
Government Proceedings Act, and s. 124 of the Local Government Act to 
be read in line with s. 2 of the Public Authorities Protection Act, this 
provisions should not prevail over the latter two Acts of Parliament.  
 
 
 
To comprehend this, it is necessary to set out the various provisions of the 
Acts referred. Firstly, s. 7(3) of the Government Proceedings Act states:  
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“Nothing in this section shall prevent the bringing of any suit for damages 
or compensation arising out of negligence or trespass in the execution of 
any works of construction or maintenance undertaken by the Government in 
the exercise of the said public duties (emphasis added). ” 
 
 
Then Section 124 of the Local Government Act says:  
 
 
“The Public Authorities Protection Ordinance 1948, shall apply to any 
action, suit, prosecution or proceeding against any local authority or 
against any Councillor, officer, employee, servant or agent of any local 
authority in respect of any act, neglect or default done or committed 
(emphasis added).”  
 
 
 
But in section. 2(a) of the Public Authorities Protection Ordinance (which 
has become the Public Authorities Protection Act 1948) it says:  
 
 
“Where, after the coming into force of this Act, any suit, action, prosecution 
or other proceeding is commenced in the Federation against any person for 
any act in pursuance or execution or intended execution of any written law, 
duty or authority or in respect of any alleged neglect or default in the 
execution of any such written law, duty or authority the following 
provisions shall have effect - the suit, action, prosecution or proceeding 
shall not lie or be instituted unless it is commenced within thirty-six months 
next after the act, neglect or default complained of or, in the case of 
continuance of injury of damage, within thirty six months next after the 
ceasing thereof (emphasis added).”  
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Focusing on the emphasised words in the various sections of the Acts 
above, the plaintiffs' counsel argues that since the cause of action for negligence is 
preserved even against the local authority and its officer in the various enactment 
mentioned, then section 95(2) of the Street, D & B Act, which does not harmonize 
with these provisions, should not be apply.   The Learned judge stated: 
 
 
“I do not agree with this advancement made by the plaintiffs. On the 
contrary, as I see it, there is complete accord among all the enactment 
highlighted. Indeed under the relevant sections of the Government 
Proceedings Act, and the Local Government Act read with the Public 
Authorities Protection Act, an action or suit for negligence is maintained 
against government bodies, which includes local authorities, but it does not 
mean that Parliament cannot create an exemption from liability for certain 
acts committed by these bodies and its officers. It is my view that s. 95(2) of 
the Street, D & B Act is just such a piece of legislation to exempt the local 
authority and its officer from negligent act related to and connected with 
certain specified activities. In our case, since the acts of the 4th defendant 
found to be negligent by this court are within those specified activities 
under s. 95(2) of the Street, D & B Act immunity applies to the 4th 
defendant. “ 
 
 
(c) The third argument is  also associated with interpretation. The Learned 
Counsel feels that by applying the established canon of interpretation of 
statute section 95(2) of the Street, Drainage & Building Act is not 
applicable. He cited two cases in support. The first is the Metropolitan 
Asylum District v. Hill 156. The second is a more recent case of Allen v. 
Gulf Oil Ltd. 157. However the Learned Judge said” 
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“I cannot agree with this contention that section 95(2) of the Street, 
Drainage & Building Act falls foul with the long established authority on 
statutory interpretation. In fact both cases cited supports the view that if 
there is specific provision for exemption then such provision applies. In the 
case of Allen v. Gulf Oil Ltd (supra) an oil refinery was set up by an English 
Act of Parliament. The residents in the vicinity of the refinery claim 
damages for nuisance caused by noxious fume and excessive noise emitted 
from the refinery. The defendant attempted to seek protection from 
exemption from liability under an enactment meant for statutory authorities 
since there is no such provision found in the Act that created the defendant. 
The House of Lords in deciding against the defendant was of the view that 
since no express exemption clause from paying compensation was written in 
the Act that created the refinery then the defence must fail. This is again the 
view of the same court in the case of Metropolitan Asylum District v. 
William Lund [1881] AC 195, where the Law Lords rejected a claim by the 
defendant for protection from tortuous liability under a statute because no 
express words or by implication show that such protection exist in the 
statute claimed. But when there is such express provision provided, as in 
our present circumstances, then such protection applies.” 
 
 
 
(d) The fourth argument tendered by the plaintiffs is that the 4th defendant 
when exercising its duty in approving building and development plans 
discovered a danger or created one, then section 95(2) of the Street, 
Drainage & Building Act offers no protection since this act and/or omission 
(of discovering a danger or created one) is no longer within the parameters 
of the s. 95(2). To support this two cases are cited - Capital & Countries v. 
Hampshire CC [1997] 3 WLR 331 and Pyrenees Shire Council v. Day 
[1998] 72 ALJR 152.  
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The Learned Judge felt that he  need not discuss these two cases in detail 
since he believed that they are not applicable in view of the wordings in   section. 
95(2) of the Street, Drainage & Building Act. This s. 95(2) covers situation 
"whatsoever arising out of building or other works carried" out by the 4th 
defendant in accordance with the provision of the said Act "or by reason of the fact 
that such building works or the plans thereof are subject to inspection and 
approval". By the usage of the phase "whatsoever arising" to relate with the 
specific acts described then it must include any consequences arising from such 
specified acts. Danger discovered or created in the course of the 4th defendant's 
specified acts are certainly consequences or a result of such specified acts - thus 
falling within the provision of section 95(2) of the Street, Drainage & Building Act.  
 
 
 
(e) The fifth argument submitted by the plaintiffs is that this section 95(2) of 
the Street, Drainage & Building Act only offers immunity to acts stated in 
the provision. It offers no protection for any act and/or omission by the 
local authority not mentioned or specified in this section. To support this 
proposition the authority of  Sivasubramanian V. Chong Cheong Wah & 
Anor. 158 is cited. In this case the defendant, a police officer, seized a book 
from the plaintiff was charged by the plaintiff for the return of the book as 
well as damages for its detention of the book. The defendant pleaded s. 18 
of the Control of Imported Publication Act which provides that no legal 
proceedings whatsoever shall lie, instituted or maintained in any court for 
account of any publication seized, detained, confiscated or destroyed. Syed 
Othman J (as he then was) considered that this provision only allows the 
defendant to claim immunity if the seizure of the book was carried out 
under the provision of the Control of Publication Act and does not apply 
when the subject matter was seized under Internal Security Act. 
 
                                                 
158 [1972] 1 LNS 138 
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The Learned Judge was in full agreement with the view expressed by the 
learned judge in that case as stated above but he further stated that the acts of 
negligence he found committed by the 4th defendant, except those committed post-
collapse of Block 1, are within the terms described in the Street, D & B Act 
because with the conjunctive words under s. 95(2) to include "other works carried 
out in accordance with the provision of this Act", all drainage and stream relating to 
the Highland Towers Project would be within the ambit of the immunity provided 
for in section 95(2) of the Street, Drainage & Building Act. Thus, for these no 
claims can be brought against this defendant.  
 
 
(f) The sixth argument put forth by the Learned Counsel concerns the acts 
committed by this defendant post collapse of Block 1. He submits that for 
these, which is not associated with building, section 95(2) of the Street, 
Drainage & Building Act will not apply. He has in mind the 4th defendant's 
failure to attend to the drainage problem after the tragedy. This he claims is 
no longer connected or arising out of any building or other works carried 
out in accordance with the Street, D & B Act. To reinforce this proposition, 
the Learned Counsel cited a passage by Lee Hun Hoe CJ Borneo in the 
Supreme Court case of Government of Malaysia & Anor. v. Akasah bin 
Ahad 159  where he says:  
 
 
“It is the contention of the defendants that they are not liable for nuisance 
under section 7 of the Government Proceedings Ordinance, 1956. We are 
not concern with public nuisance which is covered by section 8. Clearly, 
section 7 permits a person to sue the Government for negligence or 
trespass“ 
 
 
                                                 
159 [1986] 1 MLJ 396 
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However, the liability of the Government in tort is set out in section 5 which reads:  
 
 
“5.  Subject to the provisions of this Ordinance, the Government shall be 
liable for any wrongful act done or any neglect or default committed by any 
public officer in the same manner and to the same extent as that in which a 
principal, being a private person, is liable for any wrongful act done, or 
any neglect or default committed by his agent, and for the purposes of this 
section and without prejudice to the generality thereof, any public officer 
acting or purporting in good faith to be acting in pursuance of a duty 
imposed by law shall be deemed to be the agent of and to be acting under 
the instructions of the Government”.  
 
 
 
This section is wide enough to cover private nuisance. It makes the 
Government liable in tort in respect of any breach attaching at common law to the 
ownership, occupation or control of property as though it were a private person. 
The effect of this section is to render the Government liable to nuisance in respect 
of property it occupies or owns. This refers only to duties existing at common law.  
 
 
 
From liabilities imposed upon owners or occupiers by the statute the 
Government remains immune unless the statute imposing the liabilities itself 
applies to the Government.  
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The Learned Judge further stated that -  
 
 
“Though I have agreed that the maintenance of the East Stream is and was 
under the jurisdiction of the 4th defendant, but I must maintain that until the 
time of the issuance of the CFs for Highland Tower all acts and/or 
omissions of the 4th defendant in relation to this stream must be considered 
as matter arising out of the building or any works carried out in accordance 
with the provision of the Street, Drainage & Building Act. Thus s. 95(2) of 
the Act applies to acts and/or omissions committed by the 4th defendant 
pre collapse.     But for those committed post-collapse, I agree with 
plaintiffs' counsel that since there is no longer building or other works 
carried out in accordance with the Street, Drainage & Building Act to 
associate the East Stream with, then immunity from liability under s. 
95(2) of the Street, Drainage & Building Act is not available to the 4th 
defendant if it is found liable for any negligent act relating to the East 
Stream. If one were to argue that "other works carried out in accordance 
with the provision of this Act" in the said s. 95(2) would cover situation 
such as this, then it is my opinion that such a provision must be interpreted 
in accordance with the ejusdem generis rule to defeat this approach. With 
the specific word "building" mentioned in the said s. 95(2) before the phase: 
"other works carried out in accordance with the provision of the Act", the 
latter becomes a general description of the former and must be confined to 
objects of the same class or kind as the former. It cannot stand by itself to 
cover every act committed by the 4th defendant in accordance with the 
provision of the Street, Drainage & Building Act. If Parliament had 
intended this, the august House would not have singled out the works 
"building" as well as subsequently repeating it in the same provision with: 
"building works or plans". They would have simply just expressed it by 
saying, "all acts carried out under the said Act shall be entitled to 
immunity".  
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To consider whether the 4th defendant is liable for the acts and/or omissions 
committed post-collapse, it is necessary to disclose some events that transpired 
after the collapse of Block 1. After the Highland Towers calamity there were efforts 
by the 4th defendant to stabilize the hill slope on Arab Malaysian Land to ensure 
that no accident of the kind that caused the collapse of Block 1 would occur to 
Block 2 & 3.  
 
 
 
In January 1995, there was a briefing called by the 4th defendant which was 
attended by the 5th defendant and some others. They were told by the 4th defendant 
that a master drainage plan for the entire area to accommodate all landowners in the 
vicinity of Highland Towers would be prepared. It was announced that the 
consultant engaged by the 4th defendant, M/s EEC would be ready with the master 
drainage plan within three months from the date of the briefing. It was obvious that 
any master drainage plan for the area must cater for the East Stream. It was 
substantially due to this East Steam not properly attended to that Block 1 collapsed. 
In fact this concern of the East Stream, from the chronology of events as set out, 
was highlighted by JPS from the very beginning of the development of the 
Highland Towers Project. Thus the task to incorporate the East Stream into the 
comprehensive master drainage plan falls upon the 4th defendant who is the body 
in charge of this watercourse.  
 
 
 
But after a period of one year there was no sight or news of this plan. After 
numerous reminders by the 5th defendant of such a plan, the 4th defendant on 29 
March 1996 held another briefing. This time, the 4th defendant informed the 
attendees that a new firm of consultant, by the name of KN Associates, was 
engaged to replace the previous. Again the 4th defendant gave an assurance that a 
comprehensive drainage plan of the area would be forth coming with this 
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replacement of consultant. Sad to say, until the time when all evidence for this case 
was recorded by this court, no comprehensive master drainage plan for the 
Highland Towers and its surrounding area was adduced by the 4th defendant. In 
fact this defendant offered no explanation as to why its promise was not met. These 
delays had affected the 5th defendant who insist that without a master drainage plan 
of the area approved and implemented by the 4th defendant, and the retaining walls 
on their land as well as those on Highland Towers Site are corrected or rectified, 
then very little can be done by anyone to secure the stability of the slope behind 
Block 2 & 3.  
 
 
 
Despite this pressing need and the obvious knowledge of the urgent 
requirement for a master drainage plan (for otherwise the 4th defendant would not 
have initiated steps to appoint consultants for this work soon after the collapse of 
Block 1) to secure the stability of the slope so as to ensure the safety of the two 
apartment blocks, the 4th defendant did nothing after the respective consultants 
were unable to meet their commitments. The plaintiffs and all other relevant parties 
are kept waiting because of the 4th defendant. This is certainly inexcusable and 
definitely a breach of the duty of care owed by the 4th defendant to the plaintiffs 
for not even fulfilling its obligation towards maintenance of the East Stream. For 
this the Learned Judge in this case found the 4th defendant liable to the plaintiffs 
for negligence.  
 
 
(g) Lastly, the plaintiffs have also alleged that the 4th defendant failed to take 
any action against the Tropic in clearing the 5th defendant's land. The 
Learned Judge elaborated in detail the acts of Tropic when he analyzed the 
position of the 5th defendant and Tropic. To him, he did not consider the 
4th defendant liable to the plaintiffs in respect of the action committed by 
Tropic.  
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The Counsel for the 4th defendant also claimed that the plaintiffs' claim is 
statute barred under s. 2 of the Public Authorities Protection Act which requires the 
suit against the 4th defendant to be commenced "within thirty-six months next after 
the act, neglect or default complained of or, in the case of continuance of the injury 
or damage, within thirty-six months next after the ceasing thereof".  On this 
argument the Learned judge stated; 
 
 
 
“I find no merits in this contention. The plaintiffs brought their action well 
within the time limit stipulated in the provision cited and which should be 
considered to commence from the date of the collapse of Block 1. Further, 
since the injury or damage to the plaintiffs are still continuing and has not 
ceased then limitation of time to commence action against the 4th defendant 
has not even started to run.”  
 
 
 
High Court judge Datuk James Foong then held MPAJ immune from 
liability during the pre-collapse period because of protective cover provided by 
Section 95(2) of the Street, Drainage and Building Act 1974. However, the judge 
found it liable in negligence for the post-collapse period, resulting in the two blocks 
being rendered unsafe. MPAJ was subsequently apportioned 15 per cent liability,  
and the case was then went up for appeal. These case when up to court of peal 
Arab-Malaysian Finance Bhd V. Steven Phoa Cheng Loon & Ors 160.This case is 
the continuation of the action taken in the above case whereby  an appeal was made 
by one of the Defendants, the Arab Malaysian Finance Bhd against the decision of 
the said  case. In that case too, the 4th Defendant was Majlis Perbandaran Ampang 
Jaya (MPAJ). 
 
                                                 
160 (2003) 1 CLJ 585 
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In this case the Learned Judge mentioned in his judgment on the issue of liability of 
MPAJ where he stated that: 
 
 
 
“There are two separate matters that we must address as regards the 4th 
defendant's liability. These are the pre-collapse and post collapse liability. 
As regards the former, the trial judge held that the 4th defendant owed a 
duty of care which it had breached. However, he indemnified the 4th 
defendant and held it harmless for such negligence by virtue of s. 95(2) of 
the Street Drainage and Building Act 1974. In respect of matters post-
collapse, the judge found against the 4th defendant and made orders of a 
mandatory nature against it. We find it convenient first to deal with the 4th 
defendant's complaints as to matters post-collapse.” 
 
 
 
 
Now, assuming that there was a duty on the 4th defendant to act in a 
particular manner towards the property of the plaintiffs post collapse, such duty 
must find its expression in public and not private law. Accordingly, if there had 
been a failure on the part of the 4th defendant to do or not to do something as a 
public authority, the proper method is to proceed by way of an application for 
judicial review. See, Trustees of the Dennis Rye Pension Fund & Anor v. 
Sheffield City Council 161. Further, the substance of the order made against the 4th 
defendant appears to demand constant supervision and though this may no longer 
be a complete bar to the grant of a mandatory order, it is nevertheless a relevant 
consideration that must be kept in the forefront of the judicial mind. In the 
circumstances of this case, we are unable to see how such a duty as alleged to exist 
                                                 
161 [1997] 4 All ER 747 
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may be enforced in private law proceedings. It follows that this part of the judge's 
judgment cannot stand. It is set aside. 
 
“We must now look at the pre-collapse position of the 4th defendant. We do 
this under the cross-appeal lodged by the plaintiffs against the judge's grant 
of indemnity.” 
 
 
 
In this case section 95(2) of the Street Drainage and Building Act 1974 
under which the 4th defendant took cover  was discussed.  In this case,  learned 
counsel for the plaintiffs has submitted that the section does not apply to the facts 
of the present instance. For, this is a case in which the 4th defendant directed the 
carrying out of certain works thereby creating a danger to the plaintiffs' property. 
Counsel is referring to the requirement by the 4th defendant that the East stream be 
diverted from its natural course. This is a fact as found by the trial court in Stephen 
Phoa & Ors vs. Highland Towers. The Learned Judges in this case were in 
agreement with learned counsel for the plaintiffs that the judge went wrong on the 
indemnity point.  
 
 
 
 
The Judge stated that :  
 
 
“In our judgment, there is no proposition of law that a local authority such 
as the 4th defendant may never owe a common law duty of care to a third 
party. It all depends on the particular circumstances. This is borne out by 
the following passage from the speech of Lord Hutton in Barrett v. Enfield 
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London Borough Council 162 In some circumstances the exercise of a 
statutory duty or power may itself create the relationship between the 
plaintiff and the defendant which causes the common law duty of care to 
come into existence. This was made clear in the judgment of Lord Greene 
MR in Fisher v. Ruislip-Northwood UDC[1945] 2 All ER 458, 163 where a 
local authority was held liable for common law negligence for failing to 
light an air-raid shelter erected on the highway in pursuance of statutory 
powers”.  
 
 
 
Lord Greene MR stated ([1945] 2 All ER 458 at 462, [1945] KB 584 at 
595): 
 
“Negligence is the breach of a duty to take care. That duty arises by reason 
of a relationship in which one person stands to another. Such a relationship 
may arise in a variety of circumstances. It will, to take a simple instance, 
arise when a person exercises his common law right to use the highway by 
doing so he places himself in a relationship to other users of the highway 
which imposes upon him a duty to take care. Similarly, if the right which is 
being exercised is not a common law right but a statutory right, a duty to 
use care in its exercise arises, unless, on the true construction of the statute, 
it is possible to say that the duty is excluded. 
 
 
And ([1945] 2 All ER 458 at 472-473, [1945] KB 584 at 615): 
 
 
                                                 
162 [1997] 3 MLR 628. 
163 [1945] KB 584 
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“... I think that the suggested distinction between a statutory power and a 
common law power does not exist where all that the statute does is to 
authorize in general terms the construction of an obstacle on the highway 
which will be a danger to the public unless precautions are taken. To repeat 
what I ventured to say earlier in this judgment, the undertakers in each 
case, by exercising a power, in the one case statutory, and in the other at 
common law, place themselves in a relationship to the public which from its 
very nature imports a duty to take care.” 
 
 
In Home Office v. Dorset Yacht Co Ltd 164 Lord Pearson said: 
 
 
“Be it assumed that the Home Office's officers were acting in pursuance of 
statutory powers (or statutory duties which must include powers) in 
bringing the borstal boys to Brownsea Island to work there under the 
supervision and control of the Home Office's officers. No complaint could 
be made of the Home Office's officers doing that. But in doing that they had 
a duty to the respondents as 'neighbours' to make proper exercise of the 
powers of supervision and control for the purpose of preventing damage to 
the respondents as 'neighbours'.” 
 
 
 
In the High Court of Australia in Sutherland Shire Council v. Heyman 165 
Mason J stated: 
 
 
“And at least since the decision in Fisher v. Ruislip-Northwood Urban 
District Council and Middlesex County Council, it has been generally 
                                                 
164 [1970] 2 AC 1004 HL 
165 [1985] 157 CLR 424 at 459 
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accepted that, unless the statute manifests a contrary intention, a public 
authority which enters upon an exercise of statutory power may place itself 
in a relationship to members of the public which imports a common law 
duty to take care.” 
 
 
 
Therefore the fact that the defendant's relationship with the plaintiff arose 
from the exercise of a statutory power does not prevent the plaintiff from claiming 
that the defendant owed him a common law duty of care, unless the defendant is 
entitled to contend that the claim is barred because it alleges negligence in the 
exercise of a discretion given by statute. (emphasis added). 
 
 
 
As to the effect of the act of the 4th defendant in directing the 1st defendant 
to create a danger the Learned Judge refer to the words of Simon Brown LJ in 
Kane v. New Forest District Council 166: 
 
 
“I would reject this argument. It is plain that Stovin v. Wiseproceeded upon 
the basis 'that the complaint against the council was not about anything 
which it had done to make the highway dangerous, but about its omission to 
make it safer' ([1996] 3 All ER 801 at 818, [1996] AC 923 at 943 per Lord 
Hoffmann in the leading speech for the majority) or (as Lord Nicholls put it 
in the leading speech for the minority): 
 
“The starting point is that the council did not create the source of danger. 
This is not a case of a highway authority carrying out road works carelessly 
and thereby creating a hazard. In the present case the council cannot be 
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liable unless it was under a duty requiring it to act. If the plaintiff is to 
succeed the council must have owed him a duty to exercise its powers 
regarding a danger known to it but not created by it. (See [1996] 3 All ER 
801 at 806, [1996] AC 923 at 929.)” 
 
 
 
Here, by contrast, the starting point must surely be that the respondent 
council did create the source of danger. They it was who required this footpath to 
be constructed. The Learned Judge in this case stated that he cannot accept that in 
these circumstances they were entitled to wash their hands of that danger and 
simply leave it to others to cure it by improving the sightlines. It is one thing to say 
that at the time when the respondents required the construction of this footpath they 
had every reason to suppose that the improvements along 'The White Cottage' 
frontage would ultimately allow it to be safely opened and used: quite another to 
say that they were later entitled to stand idly by whilst, as they must have known, 
the footpath lay open to the public in a recognizably dangerous state. 
 
 
 
Further, according to the Learned Judge in this case, if the local authority in 
Kane v. New Forest District Council 167could not wash its hands off the danger in 
the footpath it required to be constructed, he was unable to see how the 4th 
defendant could possibly escape liability in the present case for requiring the 
diversion of the East stream. Accordingly, the Court set aside the indemnity 
granted to the 4th defendant by the trial judge. The consequence is that the 4th 
defendant is liable to the plaintiffs in the tort of negligence. The Court would add 
for good measure that the kind of harm that was foreseeable by the 5th defendant 
was equally foreseeable by the 4th defendant.  
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Upon the evidence on record and applying to it the relevant principles 
already referred to earlier in this judgment, it is clear that the 4th defendant must as 
a reasonable local authority foreseen the danger created by diverting the East 
stream would probably cause a landslide of the kind that happened and that in such 
event, resultant harm, including financial loss of the kind suffered by the plaintiffs 
would occur. We would in the circumstances uphold the apportionment of liability 
as against the 4th defendant.(emphasize added) 
 
 
An additional point was raised by counsel for the 4th defendant. It was not 
pursued by him with any enthusiasm. It has to do with the question whether the 
action against the 4th defendant is barred by limitation, in particular by the Public 
Authorities Protection Act 1948. The short answer is that it is not because this is a 
case of continuing harm. And the authority in support for the view we take is Mak 
Koon Yong & Anor v. Municipal Councillors, Malacca 168, where Wan Suleiman 
J (as he then was) said: 
 
 
 
In the case of Carey v. Metropolitan Borough of Bermondsey 169 TLR 
Court of Appeal held in respect of that section of the English Act which is in pari 
materia with our section 2(a) that "the language of the section was reasonably plain 
and it was manifest that the continuance of the injury or damage meant the 
continuance of the act which caused the damage." Time would therefore begin to 
run for the purposes of the Ordinance, from the time when the act was caused, not 
from the time when the injury or damage ceased, or in the case of a continuing 
injury or damage, when the act causing the injury or damage ceased. 
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For the defendants it was submitted that the time began to run from 23rd 
December 1961, the day on which plaintiffs' architect was informed by the 
municipal engineer that the amended plan No. 9322 would not be approved. On 
behalf of the plaintiffs it was argued that time began to run only from 27th June 
1962 when the municipal engineer approved the amended plan. Until then there had 
been a continuation of the refusal, the act which they claim caused the damage. 
Since the writ was issued on 27th April 1963 plaintiffs contended that the suit had 
been commenced within time. 
 
 
If the refusal to approve the amended plan, by the defendants was 
actionable, it is my view that there had indeed been a continuation of the act, and 
that therefore the plaintiffs were correct in saying that the act causing damage 
ceased only from 27th June 1962. It would then follow that this suit is not time-
barred cannot affect the outcome. 
 
 
 
 The case was further appeal to the Federal Court  in Majlis Perbandaran 
Ampang Jaya  V. Steven Phoa Cheng Loon & 81 Others170 for the above 
mentioned case. The MPAJ appealed to the Federal Court after the Court of Appeal 
decided that MPAJ was made liable to certain extent in their decision in the above 
mentioned case.  
 
 
 
In this Court, it was held that the Ampang Jaya Municipal Council (MPAJ) 
was not liable for losses suffered by 73 residents of two blocks of the Highland 
                                                 
170 (2006) 2 CLJ 1 
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Towers condominium who had to evacuate after the collapse of Block One 13 years 
ago, killing 48 people.   
 
 
 
The three-member panel presided by Chief Judge of Sabah and Sarawak 
Justice Steve Shim Lip Kiong and Federal Court judges Datuk Abdul Hamid 
Mohamed and Datuk Arifin Zakaria ruled that the MPAJ was not liable in the pre-
collapse period as well as post-collapse period of Block One.   
 
 
They said local authorities such as the MPAJ were given full immunity 
under Section 95 (2) of the Street, Drainage & Building Act 1974  from claims for 
the pre-collapse period.   
 
 
 
The court was unanimous in allowing the MPAJ’s appeal to set aside the 
Court of Appeal’s decision holding the MPAJ 15% responsible for the pre-collapse 
period.   
 
 
 
As for the post-collapse liability, it dismissed with a 2-1 majority the cross-
appeal by the 73 residents of Block Two and Three against the Court of Appeal’s 
ruling that the MPAJ was not liable for losses suffered during the post-collapse 
period.  
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Justice Shim gave a dissenting judgment. In his dissenting judgment on the 
post-collapse liability, Justice Shim said the MPAJ could not seek shelter in Section 
95(2) of the Street, Drainage and Building Act because this was a case of 
negligence in failing to formulate and implement the master drainage plan so as to 
ensure the stability and safety of the adjacent Blocks Two and Three.  He said there 
was an assumption of responsibility by the MPAJ to do what it had promised.   
 
 
“I do not think it would be in the public interest that a local authority such 
as the MPAJ should be allowed to disclaim liability for negligence 
committed beyond the expansive shelter of Section 95(2) or other relevant 
provisions of the Act nor would it be fair, just and reasonable to deprive the 
respondents of their rightful claims under the law,” he said.   
    
 
However, Justice Abdul Hamid Mohamad in his judgment said that if the 
local councils were made liable, it would open the floodgates to further claims for 
economic loss, and this would deplete the council’s resources meant for the 
provision of basic services and infrastructure.   
 
 
“Projects will stall. The local council may go bust. Even if it does not, is it 
fair, just and reasonable that taxpayers’ money be utilised to pay the ‘debts’ 
of such people?   “In my view, the answer is no,” he said.   
 
 
 
In overturning the trial judge’s decision to allow the post-collapse claims, 
Justice Abdul Hamid said vandalism followed every disaster, natural or otherwise, 
in undeveloped, developing or developed countries.  
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As a general principle, the Federal Court Judges agree to the approach of 
the Court of Appeal.  However, it has been held that although a statute should be 
interpreted as far as possible to ensure it does not permit a tortfeasor to escape the 
wrongful consequences of his acts and omissions, nevertheless a statutory body can 
be granted immunity from liability for such consequences if and only if the words 
granting such immunity are clear and explicit: (see Boulting v. Association of 
Cinematograph, Television & Allied Technicians (1963) 2 QB 606, 643-644; 
Capital & Countries Plc. V. Hampshire County Council (supra).  The issue before 
was whether s. 95(2) grants such an immunity,   
 
 
Here, the respondents have taken the position that when the factual matrix 
of this case is examined in the context of s. 95(2), they do not afford MPAJ and/or 
its predecessor any protection whatsoever.  Counsel for the respondents contends 
that there are 3 limbs to s. 95(2).   
 
 
 
According to him, the first limb only protects local authorities from liability 
for building or other works carried out in accordance with Act 133 (Local 
Government Act 1976); the second limb merely states that local authorities shall 
not be under any liability simply because building works and building plans are 
subject to inspection and approval; and the third limb states that local authorities 
shall not be under any obligation to inspect buildings and building works to 
ascertain that they comply with Act 133. 
 
 
 
The Court of Appeal had accepted the factual finding of the learned trial 
judge in High Court that MPAJ and or its predecessor had created a danger when it 
required or approved the diversion of the East stream and subsequently failing or 
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neglecting to maintain the said diversion or to ensure its proper maintenance.  As 
the learned trial judge has pointed out, proper maintenance would have involved 
regular and effective inspections to be conducted by MPAJ and/or its predecessor.  
He held that such failure or neglect constituted a breach of the duty of care on the 
part of MPAJ and/or its predecessor.  In effect, the finding of the learned trial judge 
as to the creation of the danger in the diversion of the East stream relates essentially 
to approval and inspection by MPAJ and/or its predecessor.   
 
 
 
Thus, when the facts as found by the learned trial judge which were 
accepted by the Court of Appeal are examined in the context of the specific 
provision under s. 95(2), in particular the second and third limbs thereof, they fall 
squarely within its ambit.  
 
 
 
However, in this case, the Federal Court was of the view, MPAJ and/or its 
predecessor Majlis Daerah Gombak are fully protected from liability under the said 
section.  For the reasons stated, the Federal Court found that the Court of Appeal 
has therefore erred in holding otherwise.   
 
 
“Recent events showed that even the most-powerful military and the best-
equipped police force in the richest and most-developed country in the 
world were unable to prevent it,” he said.   
 
 
“In my view, the provision of basic necessities for the general public has 
priority over compensation for pure economic loss of some individuals, who 
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are clearly better off than the majority of the residents in the local council 
area,” he said.   
 
 
 
He said a local council has an endless list of duties to perform for its 
residents and relied mainly on assessment rates and fees for licenses.  Justice Arifin 
concurred with Justice Abdul Hamid’s findings.   
 
 
 
5.4 Observation  
 
 
 
The stand of the court until now, is still to be under the shelter of section 
95(2) of the Streets, Drain and Building Act 1974.  However with the rampant 
cases on earth erosion, earth collapsed and flooding in so many prominent areas, 
this shelter should be re-looked.  In certain aspect, it is true that the Government 
needs certain type of immunity to be able the Government officer to work “in 
peace” without fear of being sued.  Nevertheless, they should not be too 
complacent with the immunity given.   
 
 
 
It is much easier to determine the liability of the professionals like 
engineers, architects and other relevant parties in the residential development since  
their duties and responsibilities arise from the contractual relationship and the 
nature of the relationship is much easier to be proven.  If one has breached the 
contract, the liability is there. 
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Unlike the local authority, the cases decided above mostly fail to see the 
tortious liability.  The test is simple and can be widely interpreted, but with the 
specific provision in certain local legislations, the local authority is safe even 
concept of duty of care is supposed to be applicable to all. 
 
 
In the media we have seen how consumers suffer due to shoddy and 
haphazard manner the developers and contractors in putting up buildings with so 
many defects and in most cases, delay.  The legislature and the government are 
fully aware of this and for those reasons a special tribunal has been set up to cater 
for complaints in respect of houses.  As such the courts should also play their part 
in this. The interpretation of the court on the issue of immunity is too “narrow”, in 
the sense that the courts seems to take governing legislations on  the local authority  
as a “standard”  guidelines in deciding cases against the Government.  This is 
reflected from the decisions of the above cases discussed.  
 
 
It was also discussed in one of the cases that section 95(2) of the Street, 
Drainage & Building Act, which does not harmonize with the  provisions in section 
124 of the Local Government Act which says; 
 
“The Public Authorities Protection Ordinance 1948, shall apply to any 
action, suit, prosecution or proceeding against any local authority or 
against any Councillor, officer, employee, servant or agent of any local 
authority in respect of any act, neglect or default done or committed 
(emphasis added).”  
 
 
 
and therefore should not be apply.  How far this argument can be used is still 
subjective although it is clearly mentioned on the word “local authority”. 
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CHAPTER 6 
 
 
 
 
CONCLUSION 
 
 
 
6.1 Introduction 
 
 
 
The circumstances which gives rise to liability is when a person failed to 
perform or observe his duties under contract or common law of tort.  The law has 
been that a professional owes a contractual duty to his client or employer, either 
express or implied, and a duty of care in tort of negligence.  Otherwise, in the 
exercise of their statutory functions of building control, local authorities are not 
generally being made liable if the building when finished is defective in quality or a 
source of economic loss. This could be due to the statutory protection given to the 
local authorities.  From the study, it is found that this is the main barrier to the 
imposition of liability to the local authority.  The courts take their stand to support 
the statutory protection on the local authority. 
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6.2 Conclusion  
 
 
 
6.2.1 Duties and liabilities  
 
 
 
The scope of duties and liabilities of the local authority in the relevant Acts 
is not clear. The studies show that the scope of functions of the local authority are 
many, but  those do not reflect the liability of the local authority directly.  
Therefore it is to be noted that the duties are imposed by the common law which 
was taken under the spirit of the English case, i.e “ a person must avoid any act or 
omission which may injury anyone in general but specifically your neighbour”.   
Since the local authority is responsible in the approval of the application for plan 
permission, the local authority has to ensure that the duties are being discharged 
diligently so that the buyers of the residential project will not suffer losses as a 
result of physical injury to person or property. 
 
 
 
6.2.2 Standard of Care  
 
 
 
Previously, in respect of defective premises in the residential development, 
the duty of care is limited to a duty to avoid inflicting injury to the ultimate 
consumer’s life or property, and there is no recovery for economic loss. However, 
the development of law on recovery for economic loss has had different 
developments, previously supporting the view that recovery for economic loss is 
possible, which lately has been conclusively rejected. 
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6.2.3 Liability and the Recovery of Economic Loss 
 
 
 
In the case of the professionals who are involve in the residential 
development their relationship with the relevant parties is on contractual basis with 
the other parties.  Therefore they might be liable under the liability in contract.  
Whereas in the case of the liability is local authority in tort for no contractual 
agreement exists in the discharging of its duties.  However, the former also might 
be liable for both economic loss and loss in tort based on the common law. 
 
 
 
6.3 Recommendation 
 
 
 
Since the stand of Malaysian Legislations is that the Local Authority is 
immune based on the statutory protection under section 95 of the streets, Drainage 
and Building might not be liable for its acts in.  Performing its duties and functions.  
This will bring in more complains, from unsatisfied groups against the Local 
Authority. 
 
 
 
It is felt that this issue is really in urgent need for revision.  This is in order 
to suit the development of the country, the changing of the rapid growth of 
residential development and the need of transparency in the administration of the 
government as a whole.  It is believed that the Local Authority and all the relevant 
parties involved in the residential development should be exposed to the existing 
legislations by conducting more workshops, course and seminars on familiarization 
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of the roles and functions of each party especially the Local Authority to avoid 
pointing of fingers to them. 
 
 
 
The Federal Government had already introduced legislation enabling local 
authorities to exert greater control over the layout and management of construction 
sites.  Therefore, it is recommended that the relevant legislations to be knowledge 
of the parties directly involved, but also to create awareness among the people.  If 
the public awareness is high on the actual roles and functions of the Local 
Authority, the rate of complains in its administration will be reduced, and the trust 
on Local Authority will be regained. 
  
126
Appendix A 
 
PART XII 
FURTHER POWERS OF LOCAL AUTHORITY 
 
101.   Further powers of local authority. 
 
In addition to any other powers conferred upon it by this Act or by any 
other written law a local authority shall have power to do all or any of the 
following things, namely - 
 
(a)  to erect, maintain and keep in repair buildings as may be required 
for local authority purposes and for the accommodation of local 
authority staff; 
 
(b)  to plant, trim or remove trees; 
 
(c)  (i)   to construct, maintain, supervise and control public parks, 
gardens, esplanades, recreation grounds, playing fields, children's 
playgrounds, open spaces, holiday sites, swimming pools, stadia, 
aquaria, gymnasia, community centres and refreshment rooms; 
 
(ii)  to lease, acquire, let, layout, plant, improve, equip and 
maintain lands for the purpose of being used as public parks, 
gardens, esplanades, recreation grounds, playing fields, children's 
playgrounds, open spaces, holiday sites, swimming pools, stadia, 
aquaria, gymnasia and community centres and to erect thereon any 
pavilion, recreation room or refreshment room or other buildings; 
 
(iii)  to support or contribute to the support of public parks, 
gardens, esplanades, recreation grounds, playing fields, children's 
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playgrounds, open spaces, holiday sites, swimming pools, stadia, 
aquaria, gymnasia, community centres and charitable, religious, 
educational, social or welfare organisations or institutions; 
 
(iv)  to maintain or contribute to the maintenance of historical 
buildings or sites and acquire any land, with or without buildings, 
for the purpose of or in connection with the establishment of such 
public parks, gardens, esplanades, recreation grounds, playing fields, 
children's playgrounds, open spaces, holiday sites, swimming pools, 
stadia, aquaria, gymnasia and community centres or for the purpose 
of or in connection with the maintenance of historical building or 
sites; 
 
(d)  to execute works of such general advantage to the inhabitants of the 
local authority area; 
 
(e)  to layout and construct any square or open space the property or the 
local authority by any architectural scheme or ornamentation 
including the erection of statues, fountains or other structures; 
 
(f)  to establish, erect and maintain public monuments and memorials 
and to make and receive grants of money towards the establishment 
or maintenance thereof; 
 
(g) to establish, acquire, erect, construct, maintain, assist, promote, 
control and make or receive grants of money in respect of - 
 
(i)  public libraries, art galleries and museums; 
 
(ii) botanical and zoological gardens and aquaria; 
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(iii)  within or without the local authority area limits: 
 
 
Provided that the local authority may decide that the general 
management, regulation and control of any such institution established or 
acquired by the local authority shall be vested in and exercised by such persons 
whether or not members of the local authority as the local authority may from 
time to time appoint for that purpose; 
 
(h)  to sponsor, establish, maintain, control, hire and contribute to bands 
for musical and theatrical performances in public places and at local 
authority or public functions and generally to provide public 
entertainment in such places and at such functions; 
 
(i)  to establish, erect and maintain public weighing machines and to 
supervise control weights and measures; 
 
(j)  to establish, erect, maintain, supervise and control waterworks, 
public baths, bathing-places, laundries and washing-places, 
drinking-fountains, tanks and wells; 
 
(k)  to arrange for the lighting of public streets and public places; 
 
(l)  to establish and maintain an ambulance service; 
 
(m)   to acquire, establish, erect, maintain and control either by itself or 
jointly with any body or other authority, clinics and public 
dispensaries within or without the local authority area, and to 
prescribe fees for treatment therein; 
 
(n)   to establish, erect and maintain animal infirmaries; 
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(o)    subject to the provisions of any law relating to road traffic, to 
establish, acquire, maintain and carry on within or without the local 
authority area public transport services; 
(p)   (i)   to erect and maintain shops and dwelling-houses and flats 
and to sell, let or otherwise dispose of the same; 
 
(ii)  to convert the use of buildings and to alter, enlarge, repair 
and improve the same; 
 
(iii)  to make advances of money for the purpose of enabling 
residents in the local authority area and officers and employees of 
the local authority to acquire or to erect dwelling-houses, flats, 
shophouses, or industrial or commercial buildings and to recover 
such advances with interest thereon by instalments or otherwise as 
the local authority may in its discretion arrange, 
within or without the local authority area; 
 
(q)   to acquire develop and maintain land for the purpose of industrial 
estates and the disposal thereof; 
 
(r)  to sell, lease or otherwise dispose of any movable or immovable 
property of the local authority: 
 
Provided that - 
 
(i) no sale or other alienation of immovable property shall take place 
without the consent of the State Authority; 
 
(ii) all moneys received by the local authority from the sale or other 
alienation of property shall be credited to the Local Authority Fund; 
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(s)  to acquire, purchase or to take on lease any land, or any other 
property, right or interest within or without the local authority area 
which may be necessary for the purposes of this Act; 
 
(t)    to provide and maintain either within or without the local authority 
area housing accommodation, including convalescence or holiday 
houses, clubs and playing fields for officers and employees of the 
local authority; 
 
(u)   to provide assistance financially or otherwise to Councillors, 
officers, employees and other persons for the pursuit of approved 
courses of study or practical training upon such terms and conditions 
as the local authority may decide to impose; 
 
 (v)   to do all things necessary for or conducive to the public safety, 
health and convenience; 
 
(w)  to pay any salaries, allowances and gratuities and to make any 
contributions to any Superannuation or Provident Fund; 
 
(x)   to grant loans to officers and employees for the purpose of 
purchasing motor vehicles or bicycles upon such conditions as may 
be approved by the local authority; 
 
(y)   to pay to Councillors, officers and employees on duty or for 
attending meetings, conferences and seminars organised for local 
government administration such travelling subsistence and other 
allowances at such rates as may from time to time be decided by the 
local authority; 
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(z)   to pay the medical expenses incurred by any Councillor, officer or 
employee; 
 
(aa)  to advertise and give publicity to the attractions, amenities 
and advantages of the local authority area and its environs 
and to contribute to and receive grants and donation for the 
purpose of the encouragement of tourism; 
(bb) (i)  subject to the provisions of the Electricity Act 1949, 
to  establish, acquire, construct, equip and carry on, within or 
without the local authority area, works for supplying the 
inhabitants thereof with light, heat and power, and to supply 
electricity for all purposes for which the same can be used to 
or in respect of any land, building or premises within the 
local authority area; 
 
(ii)  to supply electricity to any person carrying on 
business or residing without the local authority area; 
 
(iii)  to enter into contracts with the local authority of any  
adjoining area to supply electricity to such local authority 
upon such terms and conditions as may be agreed upon; 
 
(iv)   to sell electric lines, fittings, apparatuses and 
appliances to consumers; 
 
(cc)  to require the owner or occupier of any premises to do any of  
the following acts – 
 
(i) to remove, lower or trim to the satisfaction of the 
local authority any tree, shrub or hedge overhanging or 
interfering in any way with the traffic on any road or street 
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or with any wires or works of the local authority or which in 
the opinion of the local authority is likely to endanger the 
public safety or convenience and in the event of any tree 
situated in private premises falling across any public road or 
street the local authority may remove the fallen tree and the 
expenses incurred shall be charged on and recoverable from 
the owner or occupier thereof; 
 
(ii)  to remove any dilapidated fence or structure abutting 
upon any public place and if such owner or occupier fails to 
comply with any such request any authorised officer of the 
local authority may enter upon the said premises and carry 
out such work and the provisions of section 115 shall apply 
to the expenses incurred thereby; 
 
(dd)  to enter into any contract with any other local authority or 
with any person to secure or further the carrying on without 
the local authority area of any work or undertaking which the 
local authority is authorised to carry on; 
 
(ee)  subject to the consent of the appropriate authorities, and to 
the provisions of any law relating to water rights, to divert, 
straighten, define and canalise the course of any stream, 
channel or watercourse after giving notice and making 
compensation to any owner or occupier of land, and to any 
person entitled to any rights or easements attaching to land 
abutting on such stream or watercourse: 
 
Provided that in arriving at the amount of any compensation 
payable regard shall be had to the enhanced or improved value, 
immediate or prospective, which may accrue to any such land by 
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reason of the carrying out of the said purpose or any of them and the 
amount of such compensation shall, in default or agreement, be 
settled by arbitration; 
 
(ff)  to do all things necessary for carrying out all the provisions 
for and in regard to which the local authority is empowered 
from time to time to make by-laws, standing orders, rules 
and regulations, and for carrying out all such by-laws, 
standing orders, rules and regulations into effect; 
 
(gg)  to carry out any development, either by itself or with any 
other local authority or person, for residential, commercial, 
industrial or any other undertaking which the local authority 
may determine; and 
 
 
(hh)  to incur all expenditure necessary for civic receptions 
authorised by the local authority or for the carrying out of 
any purpose of this Act or of any purpose not specially 
provided for in this Act which the local authority may 
determine to be a purpose calculated to facilitate or is 
conductive to or incidental to the exercise by the local 
authority of its powers and duties under this Act.” 
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Appendix C 
 
PART II 
 
SUBMISSION OF PLANS FOR APPROVAL 
 
3. (1) All plans for buildings submitted to the local authority for approval in 
addition to the requirements of section 70 of the Act shall - 
 
(a) be deposited at the office of the local authority together with the fees 
prescribed for the submission of such plans in accordance with the First 
Schedule to these By-laws; 
(b) bear upon them a statement showing for what purpose the building for 
which the plans are submitted is to be erected and used; 
(c) bear the certification of the qualified persons on these plans together with 
Form A as set out in the Second Schedule to these By-laws for which they 
are respectively responsible; and  
(d) have attached there to a stamped copy of the relevant site plan approved by 
the competent planning authority and certified within twelve calendar 
months preceding the date on which the building plans are deposited unless 
otherwise exempted under any law relating to planning. 
 
(2) Every plan, drawing or calculation in respect of any building shall be 
submitted by a qualified person. 
 
4. (1) A local authority may if it is of the view that any plan, drawing or 
calculation is beyond the competence of such qualified person submitting 
the same, return such plan, drawing or calculation. 
 
 (2) A local authority shall accept any returned plan, drawing or calculation 
of the same were re-submitted together with a certificate from the relevant 
Submission of 
plans of 
approval 
Return of plan 
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competent authority responsible for registering such qualified person, 
certifying that such plan, drawing or calculation is within the competence of 
such qualified person submitting the same. 
 
5. Where under these By-laws any plan, drawing or calculation in relation to 
any building is required to be submitted by qualified person, no erection or 
continued erection of the building shall take place unless that qualified 
person or any person duly authorized by him undertakes the supervision of 
the erection and the setting out, where applicable, of that building. 
 
6. (1) All plans submitted shall be signed by the qualified person and by the 
owner or his agent and shall bear the full address of the owner. 
 
 (2) The local authority may, if satisfied that the owner of the premises has 
refused to or has failed to execute any work which is required under the Act 
to be executed by him, direct the owner of the premises in writing to 
execute such work. 
 
7. (1) The qualified person submitting the plans shall be responsible for the 
proper execution of the works and shall continue to be so responsible until 
the completion of the works unless - 
 
(a) with the agreement of the local authority another qualified person is 
appointed to take over; or 
(b) the local authority agrees to accept his withdrawal or replacement at 
the request of the owner provided that the erection of a building has 
not commenced. 
 
(2) Where the local authority agrees to accept a qualified person’s 
withdrawal or replacement under paragraph (1) (b) of by-law 7 the works 
shall not commence until another qualified person is appointed to take over. 
Supervision 
of work 
Plans to be 
signed 
Withdrawal or 
change of 
qualified person 
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(3) Where any qualified person who has submitted any plan, drawing or 
calculation in respect of any building has died or become bankrupt or 
cannot be found or has been deregistered form the register or for any other 
reason ceased to practice, the owner or occupier shall as soon as practicable 
appoint another qualified person to act for him and to submit adequate 
evidence to the local authority of the circumstances. 
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Appendix D 
 
STREET, DRAINAGE AND BUILDING ACT 1974 (ACT 133) 
 
70B Order to review safety and stability in the course of erection of building. 
 
(1)  Where there are changes to the topography, features to the land or the 
surrounding area brought about by the erection of building or natural causes which 
are not in conformity with any approved plan in relation thereto, the local authority 
may carry out a visual inspection 
 
(2)  Where the local authority reasonably suspects there is a defect, deformation 
or deterioration in the structure of the building under erection which may likely 
result in the failure of the building, the local authority may issue to the owner of the 
building an order to review the safety and stability of – 
 
(a)  the building; 
 
(b)  the foundation of the building; and 
 
(c)  the surroundings on which the erection of building is in progress. 
 
(3)  The review shall be undertaken by a qualified person other than qualified 
person who prepared and certified the plans, calculations, particulars, documents or 
reports submitted to the local authority before the commencement of erection of 
building. 
 
(4)  The report of the review shall be submitted to the local authority within the 
period specified by the local authority. 
 
 
  
144
In so far as the question of safety and stability of a building in the course of 
construction is concerned, a provision for 'review' by a second qualified person is 
already provided under Section 70B of the Street, Drainage and Building Act 1974 
(see Appendix I), where the local authority reasonably suspects there is a defect, 
deformation or deterioration in the structure of a building under erection which 
may result in failure. Modifications to Section 70B to cover checking/reviewing at 
design and other stages of a project can be expected in the near future. 
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